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Whether or not due wholly to the failure of the 
carriers to secure permission to advance freight 
rates, a matter which was so prominent an issue 
some months ago, or whether it is due to a general 
conviction that more efficient methods of operation 
and management may be put in force by railways, as 
well as by large industrial concerns, it is evident 
many of the most prominent railway officers, heads 
of large industrial corporations and even legisla- 
tors, have been doing much heavy thinking since 
the decision of the Commission was announced. 
The evidence is in the form of the public utterances 
of representatives of these three classes, many of 
which have been reproduced in the columns of THE 
TrarFic WorLD. With the railways, it is a case 
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of necessity, if they would obey the laws. Whether 
in the case of the representatives of other interests 
such addresses are a disinterested endeavor to 
throw light into the vitals of a complex problem, or 
an attempt on the part of the speaker or writer to 
show how easy it all is, is sometimes open to ques- 
It is believed, however, that there is, as a 


result of this illumination from various sources, a 
better comprehension all around; on the part of 
railway officers, of what the public wants and what 
it is entitled to; on the part of the public, of what 
it can with reason demand; and on the part of law- 
makers, of what would better be left undone, as well 
as done, in the line of restrictive and regulative leg- 
islation. 


ON RAILWAY ECONOMICS. 


Even more striking than his address before the 
Traffic Club of Chicago some months since (THE 
TRAFFIC WorRLD, May 27, 1911) were the remarks 
of President Delano of the Wabash before the 
Transportation Club of Toledo, as published in the 
issue of November 25. In this address Mr. Delano 
by no means recedes from his previous position. that 
the refusal of the Interstate Commerce Commission 
to permit an advance in freight rates may have 
been a blessing in disguise, though some of the pub- 
lished extracts, taken without the context, appear 
to have caused some consternation that so promi- 
nent a representative of the carriers should have ad- 
mitted so much. He says now, as he believed. then, 
that the railroads need higher rates, and the only 
heresy that even the most radical of the carriers can 
charge against him is that he does not believe that 
an increase in rates would prove a panacea for all 
traffic ills, but that there are other things the roads 
need more. He has also objected to the reasoning 
of the Commission that all roads and all rates should 
be lumped together and a blanket decision rendered; 
and he also finds that the reasoning is unsound as an 
economic policy. 

Mr. Delano believes that everyone understands 
that the railroads need something which shall re- 
store the normal relation between income and ex- 
penditure and that good business conditions gener- 
ally cannot prevail until the railroads have regained 
their purchasing power. But he does not believe that 
an advance in rates, regardless of who pays the 
difference, is necessarily the best remedy for pres- 
ent conditions nor that it would completely solve 
the problem so far as the railroads are concerned. 
In following out and developing this line of thought 
the position taken in the address is worthy of being 
considered by both carriers and the interested pub- 
lic. 

As law-abiding citizens, the railroads have bent 
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their energies toward making the best of an accept- 
ance of the purport of the decision, and though 
probably none of them have succeeded wholly in 
saving their proportion of a million dollars a day, 
they have had their attention called to many possi- 
ble sources of saving in expense of carrying on their 
operations. Some of the more conspicuous of these 
the speaker pointed out, and from whatever point of 
view the matter is observed it must be recognized 
that there are many lines in which great economies 
can be effected. The comparison of passenger and 
freight traffic as between the transatlantic steam- 
ships and lake ore carriers on the one hand and the 
railroads on the other is of considerable interest. 
Everyone familiar with the operation of the passen- 
ger trains of a large road will recognize the economic 
waste in the running by four trunk lines of four 
trains a day each between Chicago and St. Louis, on 
practically identical schedules, when Io or I2 trains 
would accommodate the traffic; but the question is 
how the railroads are going to avoid it now that the 
public has become accustomed to such service, and 
is therefore in a strong position to demand its con- 
tinuance. The condition as a fact exists in numer- 
ous instances. 


This leads to a mention of one of the vital 
points in Mr. Delano’s address. He believes that 
the Commission which denied the advance in rates 
might properly assist the carriers in securing the 
economies which they so greatly need and which he 
believes the carriers, unaided, are unable to accom- 
plish. In the matter of the instance cited, it is sug- 
gested that with the assistance and approval of the 
Commission and a mutual understanding on the 
part of the carriers, these trains might be run at dif- 
ferent hours of the day, thereby affording the pub- 
lic better instead of worse accommodation. By 
natural inference it follows that under these cir- 
cumstances the whole number of trains might be 
reduced, thereby effecting a saving which under 
natural laws would fall where it properly belongs, 
that is, upon the carriers less able to stand the waste 
by reason of having a less volume of business. But 
Mr. Delano finds that the necessary establishment 
of a mutual understanding, which would be, possi- 
bly, a condition precedent to the intervention of the 
Commission, is not only a very difficult thing per se, 
but seems to be considered as a contravention of the 
terms of the Sherman act. 


A concrete suggestion for affording a partial rem- 
edy against economic waste of this character 
is offered. That railroads be required to file 
time schedules in the same manner as is now re- 
quired in the case of tariffs; and from this point the 
speaker entered upon a consideration of the more 
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complex relations involved under the protective 
tariff and legislation upon the regulation of trusts. 
It is impossible here to do more than to call atten- 
tion to a few of the points made in a thoughtful ad- 
dress; but there is food for thought for the repre- 
sentative of the carrier, the shipper, the general pub- 
lic and particularly the law-maker. 





Issues Writ of Mandamus 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. 0, 


Washington, D. C., December 1.—Judge Knapp of the 
Commerce Court Saturday issued an alternate writ of 
mandamus commanding the Louisville & Nashville and 
the Southern to furnish cars and transport them from 
stations on the Middlesborough Railroad Company in 
Bear County, Kentucky, and transport coal to southeast- 
ern territory for the Stony Fork Coal, Ralston Coal, the 
Monarch Coal and the Hignite Coal companies over 
through routes and at rates named in Southern Tariff 
No. 8, I. C. C. A-4500. 

The writ is returnable on December 5. The relators, 
through T. G. Anderson, their attorney, seek by this 
application for a peremptory writ of mandamus to settle 
the dispute they have with the L. & N. and the Southern 
as to whether they are entitled to have joint rates and 
through routes in connection with the Middleborough 
road that reaches their mines, instead of going through 
the usual form of complaint to the Commission and an 
order from that body. 

In the event the court issues such a writ, it will 
make a precedent whereby aggrieved parties will be 
able to take their troubles to the court and ask for 
a short cut, such as the Commission is not able to 
afford them. A writ of mandamus would make it un- 
necessary for the complainant to appear before the 
Commission at all and would give the court the power, 
in effect, to prescribe a through route to be used in 
the future, and to that extent take over the legislative 
power to issue orders for railroads to be observed by 
them in the future. 

There is no question about the power of the Com- 
mission to order through routes and joint rates. If 
the court, by peremptoroy mandamus, can do the same 
thing, it is obvious that very few complainants will 
think it worth while to appear before the Commission. 
A refusal of the writ of mandamus, it would seem, 
would make it foolish for the aggrieved party to after- 
ward go to the Commission asking for what the court 
had denied. 


MAY DISREGARD FOURTH SECTION. 


Washington, D. C., December 1.—The Commissioll 
has authorized the Alabama Great Southern, Southern, 
Illinois Central, Central of Georgia, Mobile & Ohio and 
St. Louis & San Francisco to establish rates on pitch, 
tar, creosote, coal-tar oil, ammonia and sulphate of am- 
monia from North Birmingham and Woodward, Ala., the 


same as are in effect from Ensley, Ala., without observ 
ing the provisions of the fourth section, the permission 


to last until the Commission passes on the Ensley rates. 
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UNEARNED INCREMENT VS, RATES 


Washington, D. C., December 1. 
—Sometimes a public official does a 
railroad a service when he thinks he 
is doing the general public a favor. 
Governor Harmon of Ohio is a man 
in point. By reason of his tax “re- 
form” legislation and administration, 
the assessed value of the railroads 
in the state has been increased from 
$166,469,598 to $580,000,000 and the 
taxable value of the public utilities 
corporations has been increased from $300,000,000 to an 
even billion. At the same time, the rate of taxation 
has been reduced from 3 to 1 per cent. 

The increase in the tax bill of the railroads is 
higher. by $1,638,260 than it was a year ago. The tax 
bills of the real estate owners have been reduced 
$7,385,813. Any or all these figures may be had‘ by 
making application to the Harmon campaign committee 
that has its headquarters in Columbus. They may be 
subject to some discount for that reason, but whether 
the discount be large or small, the point herein to be 
made attaches nevertheless, 

The point is that when Ohio comes to fixing a 
valuation upon the property of the railroads for the 
purpose of making rates, it will not lie in the mouth 
of any Ohio official to say that the valuation made for 
taxation ‘purposes is not the true one. The constitution 
of the state says, and for many years has said, that 
property shall be taxed at its real value. The Harmon 
teform has consisted of making an attempt at a literal 
compliance. The state will hardly be in a position to 
claim that the valuation made by it for the purposes 
of taxation is not the one that should be accepted in 
the making of rates. 

But when that times comes there will rise up an 
element to demand that the valuation for taxing pur- 
poses shall not be deemed to be the amount of money 
the company has invested in the business of carrying 
for the public. Because of the unearned increment will 
be the answer given to the query why. The single-taxers 
and some that are not single-taxers will not accept 
any valuation including anything in the way of in- 
creased valuation of the land used by the company. 
They are now insisting that the value of a common 
tarrier’s property shall be fixed for rate-making pur- 
poses, not at the figure it would bring if placed upon 
the market and sold, but at the figure the company 
paid for it. In other words, carrying commodities being 
the only business upon which a carrier is entitled to 
earn dividends or profits, rates shall not be fixed higher 
or lower than will enable it to earn a fair return upon 
the money actually invested. 

That is a beautiful theory, but it means, if applied, 
that no railroads would ever undertake to put in ter- 
Minals such as the Pennsylvania placed in New York, 
because the New York Central, which got its terminals 
before the Pennsylvania and therefore at a much lower 
cost, would be forced forever to carry commodities into 
New York at a rate lower than the cost of the Penn- 
sylvania’s terminals would permit it to prescribe. 

Nearly every complaint on hearing before the Inter. 
State Commerce Commission brings forth testimony as 
to the “water” in the stock of the defendant carriers. 
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‘For instance, in the Boileau complaint, a question was 


asked as to whether the Pennsylvania had added any- 
thing of value to the Pittsburgh, Fort Wayne & Chicago 
when it acquired it by lease in 1869. The question was 
obviously asked for the purpose of enabling the witness 
to say there had been no addition of value to the capital 
stock, the only thing that was done being an increase 
in the capitalization by the addition of $8,000,000 worth 
of water. 

The fact that such testimony is being brought out 
at nearly every hearing affords some idea of how soon 
the question of a valuation of the railroads of the 
country will have to be fought out. It may be in- 


ferred from the fact that the railroads made no 
court effort to prevent the increase in valuation that 
they are willing to have such a valuation made, If that 


is a correct inference, the Pennsylvania decided upon 
that sort of a policy years before the general public 
thought of it. As far back as 1903 the Pennsylvania 
refused to stand and deliver free passes or anything 
else of value, upon suggestion from municipal and county 
authorities in one of the big cities of the country, that 
if something was not passed over, the taxes would be 
increased. Taxes were increased, and the increase has 
been keeping pace, generally speaking, with the increase 
of the unearned increment. In other words, every time 
the people along the lines of the Pennsylvania did 
anything to make their own property more valuable, 
they added to the value of the real estate of the Penn- 
sylvania. Thereupon along came the tax assessor, took 
note of the fact and required the Pennsylvania to in- 
crease its tax contribution. 

Every dollar of unearned increment value upon 
which the Pennsylvania and other railroads have been 
required to pay taxes is a substantial brick or stone 
in the foundation upon which rates are based. Of 
course, if the carriers themselves capitalized the un- 
earned increment before the tax assessor got around, 
they got the benefit of the increase, provided, of course, 
the rates exacted were high enough to enable the 
carrier to earn a dividend at all. A. E. H. 


To Have Washington Office 


Cincinnati, O., December 1—Announcement was 
made this week that the law firm of Littleford, James, 
Frost & Foster had taken in a new member, and that 
beginning next Monday a branch office would be opened 
in the Westory building at Washington. The new mem- 
ber is Mr. Ballard and the firm will be known as Little- 
iord, James, Ballard, Frost & Foster. 

In addition, E. E. Williamson, formerly commissioner 

of the Receivers’ & Shippers’ Association of this city, is to 
be associated with the firm on traffic matters. Mr. Wil- 
liamson is well known in the traffic fraternity, is a 
director of the National Industrial Traffic League and 
took a prominent part in the general rate advance cases. 
He will have charge of the Washington office of the new 
law firm. 
‘ Francis B. James was one of the lawyers for the 
shippers in that proceeding, has been in charge of the 
bill of lading measure drafted by the Commissioners on 
Uniform State Laws, and is at present handling. the 
Flour City Line and Chicago district coke rate cases 
before the Commission. 
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DECISIONS OF COMMISSION 


Interstate Commerce Commission Hands Down 
Rulings on Contested Cases 


Wins on Discrimination Plea 


—__- 


OPINION NO. 1667 
No. 1023, 
(21 I. C, C. Rep., 620.) 
UNION FURNACE COMPANY BT AL. 
vs. 
LAKE SHORE & MICHIGAN SOUTHERN RAILWAY 


COMPANY ET AL. 


Submitted November 3, 1910. Decided November 6, 1911. 


At Cleveland, Ohio, and Buffalo, N. Y., various terminal railroads 
are allowed by the defendants $2.50 per car, when the freight 
rate is 50 cents per ton or more. No allowance for switching 
is made by defendants to the Buffalo Union Terminal Rail- 
road, a terminal railway serving the Buffalo Union Furnace 
Company, at Buffalo, N. Y., and it is alleged that the fore- 
going practices of the defendants, as to switching of cars and 
making allowances to terminal railroads at the points men- 
tioned, constitute unjust discrimination and undue prefer- 
ence as against complainant Buffalo Union Furnace Com- 
pany; Held, That upon the evidence adduced said complain- 
ant has sustained its allegation of undue preference of com- 
petitive furnaces and steel] plants, and that it has been sub- 
jected to undue prejudice and disadvantage in violation of 
section 3 of the act; Held, further, That said complainant 
is entitled to such an amount of reparation on past shipments 
as upon further hearing it may show to be due it. 


A. C. Dustin and W. B. Stewart for complainants. 

George C. Greene, F, J. Jerome and Clyde Brown for 
New York Central & Hudson River Railroad Company, 
Lake Shore & Michigan Southern Railway Company and 
Michigan Central Railroad Company. 

George Stuart Patterson for Pennsylvania Railroad 
Company. ‘ 

William S. Jenny and Evan Hollister for Delaware, 
Lackawanna & Western Railroad Company. 

George F. Brownell and Adelbert Moot for Erie 
Railroad Company. 

Hoyt & Spratt for New York, Chicago & St. Louis 
Railroad Company. 

Adelbert Moot for Grand Trunk Railway Company. 

James P. Orr for Pennsylvania lines west of Pitts- 
burg. 


Kenefick, Cooke & Mitchell for Lehigh Valley Rail- 
road Company. 


BUFFALO 


Report of the Commission. 
McChord, Commissioner: 

It appears that the Buffalo Union Furnace Company 
is a corporation organized under the laws of the state 
of New York, operating blast furnaces for the manu- 
facture of pig iron in Buffalo, N. Y., and that the 
Buffalo Union Terminal Railroad Company is a corpora- 
tion organized under the laws of the same state, operat- 
ing a terminal railroad engaged in the business of 
switching and transferring cars between the lines of the 
various defendant railroads and the plant of the Buffalo 
Union Furnace Company and other industries located 
upon the Buffalo Union Terminal Railroad. 

Complainants aver in substance: 

That all of the defendant carriers, either directly 
or indirectly through other railroads with which they 
have switching arrangements, furnish switching facilities 
to blast furnaces and other iron industries located in 
the states of New York, Pennsylvania, Ohio and Illinois, 
and particularly to furnaces and such industries located 
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in the cities of Buffalo, Erie, Pittsburgh, Sharon, Cleve. 
land, Lorain, Youngstown and Chicago, and that the 
said carriers are engaged in transporting to various 
blast furnaces located in said cities coke, iron ore, 
limestone, coal and other products required in their 
operations, as well as in transporting the product 
therefrom to market. 

That it has for many years been the custom of 
the defendant railway companies to perform a switching 
service for the various industries located on their lines, 
such service being rendered either free of charge or 
the expense thereof being included in and covered by 
the published rates of freight of said railroad con. 
panies, and that such switching service consists ip 
placing or “spotting” loaded cars at the points where 
they are to be unloaded and in receiving out-bound cars 
at the points where they are loaded. 

That among the various iron and blast furnaces 
located in said towns, engaged in the business men- 
tioned, are the following: Illinois Steel Company, South 
Chicago, Ill.; Lorain Steel Company, Lorain, Ohio; 
Cleveland Furnace Company, Cleveland, Ohio; American 
Steel & Wire Company, Cleveland, Ohio; Lackawanna 
Steel Company, Buffalo, N. Y.; Buffalo Union Furnace 
Company, Buffalo, N. Y.; Carnegie Steel Company, South 
Sharon, Pa.; Stewart Iron Company (Ltd.), Sharon, Pa. 

That the mills and furnaces of the companies named 
have a certain amount of internal switching service, 
which is performed within their plants, and which is 
separate and distinct from the switching and transferring 
of supplies to their plants, or the shipments of their 
products outbound to market; and that such internal 
switching, as a usual thing, requires the services for 
a portion of the time of one or more locomotives; that 
all of the companies named, either directly or through 
a terminal railroad operating in conection with their 
plants, have provided one or more locomotives to do 
the switching and transferring for the railroad com- 
panies serving said plants, as well as to do the internal 
switching; that it has been the custom and practice 
of the railroad companies in such cases to deliver and 
receive back the cars at some delivery or receiving 
track located at a convenient point in the outer yard of 
the mill or furnace; that the switching or transferring 
of the cars from such track to the places where they 
are to be loaded or unloaded, as the case may be, and 
the returning of the cars to such track, are performed 
by the locomotives so provided either by ‘the furnace 
or mill or by the terminal railroad connected therewith. 

That it has been the custom and practice for many 
years past for the defendant carriers to pay or allow 
to all the steel and furnace companies named, or t0 
the terminal railroads connected therewith, except to 
the complainant, the Buffalo Union Furnace Company, 
or its affiliated terminal railroad, the Buffalo Union 
Terminal Railroad Company, such an amount as would 
cover the expense of the switching service. 

That complainant Buffalo Union Terminal Railroad 
Company has for several years performed for said 
defendants switching services similar to those per 
formed by terminal railroads at other furnace plants, 

and that such switching services have been performed 
under substantially similar circumstances and conditions. 


The complaint concludes with the averment that the 


acts and practices of the defendant railroad companies 
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reasonable preference and advantage in favor of the 
companies and corporations to which the allowance for 
switching service is made, as against the complainants, 
the Buffalo Union Furnace Company and the Buffalo 
Jnion Terminal Railroad Company, and it is prayed 
that reparation be awarded and that defendants be 
required to cease and desist from the unjustly discrimi- 
natory and unduly preferential practices alleged, 

It is umnecessary to review the formal denials and 
admissions contained. in the separate answers filed by 
the various defendants. It will suffice to say that their 
general defense is that the circumstances and conditions 
at the various points where they themselves perform 
the switching service, or where they make allowances to 
terminal railroads for the performance of such service, 
are dissimilar to the circumstances and conditions ex- 
isting at Buffalo with respect to the Buffalo Union 
Furnace Company and its affiliated terminal railroad, 
the Buffalo Union Terminal Railroad Company, and 
the claim is made that such difference in treatment 
of different localities is not, as a matter of law, violative 
of the act. 

In seeking to have the Commission establish an 
allowance for the switching service rendered by the 
Buffalo Union Terminal Railroad Company, complain- 
ants rely upon the amendment of 1906 to section 15 of 
the act, whereby it is provided that the owner of 
property may be compensated for a service directly or 
indirectly performed, or an instrumentality furnished in 
connection with interstate transportation. 

It is further the contention of complainants that so 
far as unjust discrimination and undue preference are 
concerned, their case falls within the provision of sec- 
tions 2, 3 and 4 of the act. 

The following is a list of the furnaces referred to in 
the testimony at which the railroad companies do the 
switching themselves, the names of the railroad com- 
panies serving each being shown, viz: 


ah Name of furnace. 
United Steel & Iron Co 
United Steel & Iron Co 
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Iron & Coal Company, Canal Dover, Ohio; United Steel 
& Iron Company, West Middlesex, Pa.; Claire Furnace 
Company, Leetonia, Ohio; Cleveland Furnace Company, 
Cleveland, Ohio; Sharpsville Furnace Company, Sharps- 
ville, Pa.; Buffalo Union Furnace Company, Buffalo, N. Y. 

These furnaces are all in direct competition with 
each other for the general trade. 

The furnaces in connection with the Carnegie Steel 
Company, at Sharon, Pa.; those in cannection with the 
Lorain Stee] Plant at Lorain, Ohio; and those in con- 
nection with the American Steel & Wire Company’s 
plant at Cleveland and the Lackawanna Steel Com- 
pany’s plant at Buffalo, N. Y., consume the pig iron 
which they manufacture. 

It is the contention of complainant, the Buffalo 
Union Furnace Company, that, although these plants 
consume the pig iron which they manufacture, never- 
theless the allowances made to them have an indirect 
effect upon the market prices of pig iron, 

The Buffalo Union Furnace Company owns a mer- 
chant iron furnace producing only pig iron, with three 
stacks, situated in the city of Buffalo, its plant having 
a water frontage on the Buffalo River. The property 
of the furnace company has an extreme length of three- 
quarters of a mile, a width of a quarter of a mile at 
its narrowest point and a half mile at its widest, and 
is adjacent to and connects with the tracks of the Lake 
Shore & Michigan Southern Railway and of the Erie 
Railroad. No other railroad company has access to the 
plant of the furnace company, and its raw material and 
finished product are received, delivered and forwarded 
over the tracks of the Lake Shore and the Erie, with 
the exception of the ore, which is received by water via 
the Buffalo River from the Lake Superior region, and 
which is landed on the docks of the furnace company 
situated within the furnace plant, and with the excep- 
tion also of a small portion of its output of pig iron, 


Railroads. Towns. 
Ge SER NS See ee West Middlesex, Pa. 
' Leetonia, Ohio. 


Sharpsville, Pa. 


Ree WM) sey aU on BG betile 8 v's bab vel ees eee Be eere Be GIG soins sic b bic eicasies y.0cee ve paw s0-00 © ove sis Sharpsville, Pa. 


RS See ie nena trait! Pennsylvania Co. and Baltimore & Ohio 


At the following 
lakes, the testimony 
‘o terminal railroads, 


furnaces, not located upon the 
shows that allowances are made 
viz: 
_, Name of furnace. Terminal railroads, 
Union Steel Co................Mercer Valley R. R 
Sewart Iron Co Valley Connecting R. R 

The lake furnaces to which allowances are made, 
through the medium of terminal railways, the amount 


of allowance and the railroads participating therein are 
a follows: 


Name of furnace. 


c Terminal 
levelangd Furnace Co 


railroads. 
Cuyahoga Valley R. R 


Lorain Steel Co 


Lake Termina) R. R 
lackawanna Steel Co 


South Buffalo Ry 

The railroad companies which make the allowances 
shown above to the lake furnaces are the Lake Shore, 
the New York Central, the Michigan Central, the Erie 
and the Pennsylvania; but the allowances are partici- 
bated in by all of the defendants which are interested 
im the haul. 

Of the furnaces hereinbefore named, the following 


are what are known as “merchant furnaces,” viz: Penn 


: Cleveland, 
American Steel & Wire Co....Newburgh & South Shore Ry..Cleveland, Ohio 
Lorain, 

Buffalo, N. Y 


Canal Dover, Ohio. 


which is shipped by water. 
There are a number of tracks within the plant 





Cities. Amount of allowance. 


which were originally owned by the furnace company, 


but in 1904 the latter company procured the incorpora- 
tion of the Buffalo Union Terminal Railroad Company, 





Cities. 
Ohio 


Amount of allowance. 
$2.50 per car on freight 50 cents per ton or more. 
$2.50 per car on freight 50 cents per ton or more. 
$2.50 per car on freight 50 cents per ton or more. 
$2.50 per car on freight 50 cents per ton or more. 





the entire capital stock of the terminal railroad being 
owned by the furnace company, and the terminal rail- 
road leasing its tracks from the furnace company. 


It owns 5 locomotives and 150 cars used exclusively 
in handling ore from the docks to the furnaces, and. the 
tracks which it leases from the furnace company are 
seven miles in length (not continuous, but an aggre- 
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gation of sidings and switches), entirely situated within 
the plant of the furnace company. The longest distance 
traversed by the Buffalo Union Terminal Railroad Com- 
pany to or from the point of connection with the tracks 
of the Lake Shore or Erie is 3,400 feet, that being the 
distance between the pig-iron yard of the furnace com- 
pany and the point of connection with said railroads. 

The tracks operated by the Buffalo Union Terminal 
Company not only, form a means of connection between 
the tracks of the Lake Shore and the Erie and the 
three furnaces of the furnace company, but also con- 
nect with each other the three furnaces, ore docks, slag 
piles, iron yards, coke sheds, scales, cast houses, engine 
houses, boiler houses, blacksmith shop, cinder heaps 
and coal, limestone and ore storage areas, and form 
the necessary means of intercommunication between 
the various portions of the furnace plant. 

To and from the receiving and delivery tracks of 
the Lake Shore & Michigan Southern and the Erie 
inbound and outbound tonnage is handled by the loco- 
motives of the Buffalo Union Terminal Railroad Com- 
pany. 

The furnace company has sublet a portion of its 
plant to the Niagara Cement Company, which manu- 
factures cement from the furnace slag. The terminal 
company switches the slag from the furnaces to the 
cement company, and does some switching for an in- 
dependent contractor, who has a contract to remove 
such of the slag as is not consumed by the cement 
company. 

The Buffalo Union Furnace Company buys its coal 
and coke in the same fields as coal and coke purchased 
by the Lackawanna Steel Company, located in Buffalo. 
This traffic moves to Buffalo for both industries over 
the same routes, the only difference being in the man- 
ner of delivery. There is direct competition on all 
inbound shipments of coal and coke. The product of 
the complainant is pig iron and of the Lackawanna 
Company the products of iron, such as steel plate and 
other manufactured articles. There does not appear 
to be direct competition between these concerns on 
outgoing shipments, but, as appears from the evidence, 
there is indirect competition in that the allied inter- 
ests of the United States Steel Corporation, of which 
the Lackawanna Steel Company is one, fixes the price 
for the United States on pig iron, 

It is abundantly established by the evidence in this 
case that similarity exists between the Cleveland Fur. 
nace Company and the Buffalo Union Furnace Company 
in that both are located directly upon the lake; that 
both receive their ore from the Lake Superior region 
by -vessel; that both receive their coal and coke from 
the same section; that both are supplied with limestone 
from near-by localities; that both have terminal rail- 
roads which handle all the business in and about their 
plants; and that both sell pig iron in the same markets. 

In addition to these resemblances, the testimony 
‘ shows that the Cleveland Furnace Company owns the 
tracks and land used by its terminal railroad, the 
Cuyahoga Valley Railroad Company, and that the latter 
company leases same. It further shows that the Cuya- 
hoga Valley Railroad is 1% or 2 miles long from end 
to end, and that the Retort Coke Oven Company is 
the only industry that is regularly served by it be- 
sides the Cleveland Furnace Company. It further 


shows that the Cuyahoga Valley Railroad Company com- 
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menced operations as an independent terminal railroag 
in December, 1905—almost as recently as the Buffalo 
Union Terminal Railroad Company. 

There are a large number of merchant furnaces 
and iron-producing furnaces in the Shenango and Ma. 
honing valleys in Ohio, and other localities, which comp. 
pete with complainants, and to some of which alloy. 
ances are paid through allied carriers doing Switching 
service, but for the purposes of this opinion it is not 
deemed necessary to go further into details respecting 
the allowances, the manner in which shipments are 
made from and to each, or the competitive territories 
in which the different concerns buy and sell commodities 
transported. 


The Lackawanna Steel Company, which is located 
at Buffalo, N. Y., has several furnaces. It is served 
by the terminal railroad, known as the South Buffalo 
Railway Company, of which it owns practically all 
the capital stock. The South Buffalo Railway connects 
with the Delaware, Lackawanna & Western, the Buffalo, 
Rochester & Pittsburgh, the Buffalo Creek Railroad, 
the Lehigh Valley, the Lake Shore, the Buffalo & 
Susquehanna, and the New York Central. 


At the time of the hearing it was stated that the 
Pennsylvania Railroad ran its trains into the yard 
of the South Buffalo Railway over the tracks of the 
Buffalo Creek Railroad, but it was at that time ex- 
pected that it would soon have a connection of its own. 

The Erie has a connection with the South Buffalo 
Railway through the Buffalo Creek Railroad. 

It was also testified at that time that the South 
Buffalo Railway owned 21 locomotives and leased 4; 
that it owned 19 passenger cars and 50 freight cars of 
100,000 pounds capacity or greater; and that it main- 
tained regular time-tables for passenger trains. 

The northeast terminus of the tracks of the com- 
pany is at a point of connection with the Buffalo Creek 
Railroad, and the distance from such point of connec: 
tion to the property of the Lackawanna Steel Company 
is 2% to 3 miles. The southwest terminus of the tracks 
of the South Buffalo Railway Company is the point of 
intersection with the Lehigh Valley, Lake Shore and 
other railroads, and the distance between the northeast 
and the southwest termini is 5.91 miles. 

The South Buffalo Railway at the time of the hearing 
in October, 1907, owned 14.638 miles of track, had 3% 
miles under construction, and leased 28.520 miles—a 
total trackage of 46.190 miles. 

For the inbound and outbound switching done by 
the South Buffalo Railway, it receives an allowance 
from connecting lines of $2.50 per car, when the freight 
rate is 50 cents per ton or greater. Prior to June, 
1906, the allowance on raw material was $1.50 per car 
and on finished material $2.50 per car, when the freight 
rate was 50 cents per ton or greater. 

The South Buffalo Railway performs all of the 
internal switching required by the Lackawanna Steel 
Company. Its compensation is now $2.50 per car for 
this internal service, but was previous to October, 1907, 
$2 per car. 

There are five manufacturing industries located 00 
the South Buffalo Railway, viz, the Lackawanna Steel 
Company, Buffalo & Susquehanna Iron Company, Shenat- 
doah Steel & Wire Company, Seneca Iron & Steel 
Company and the Buffalo Brake Beam Company. 415° 
the Advance Supply Company, which does a miscellan® 
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ous business from team tracks; the Depew Water Works 
Company, which at times has its coal hauled over the 
South Buffalo Railway, and there are miscellaneous 
firms doing a carload team-track business. 


Counsel for the defendants in their brief devote con- 
siderable space to an interesting argument concerning 
the extent of the legal obligation of a railroad company 
in the delivery and receipt of freight to and from 
private sidings and industrial railroads; and arrive 
at the conclusion that the purely legal obligation of 
the carrier is restricted to the acceptance and delivery 
of carload freight at a point on a siding or industrial 
railroad sufficiently distant from the point of connection 
with the tracks of the carrier to clear such tracks, and 
does not include the duty to place or “spot” cars at 
the terminus of the siding or industrial railroad, or 
such other points thereon as may be designated by the 
shipper or consignee, 


In reply to this portion of the argument on behalf 
of the defendants, counsel for complainants contend, 
and we think correctly, that while it may be conceded 
that at common law no obligation rested upon defendant 
carriers to do or pay for the spotting of cars at any 
of the furnaces mentioned, yet a different question is 
presented if the carriers voluntarily undertake to per- 
form for some and refuse to perform for others under 
substantially similar circumstances and conditions. 


It is further urged for defendants that the existence 
of customary practices of long duration in one section 
of the United States whereby railroad companies have 
assumed and included in the transportation rate a 
greater measure of service than they have assumed 
in consideration of the transportation rate in other 
sections of the United Stated’ does not, as a matter 
of law, constitute a violation of the undue preference 
clause of the Act to regulate commerce. 

After citing authorities upon this point, the princi- 
pal ones being the Grand Haven Cartage case, 167 U. &., 
633, and Cattle Raisers’ Asso. vs. Ft. W. & D. C. Ry. 
Co, 7 I. C. C, Rep., 513, counsel for defendants sum- 
marize their position thus: 


As, therefore, the existence of the varying and customary 
practices detailed in the Mahoning and Shenango valleys, and at 
Cleveland, Lorain, Newburgh, Canal Dover, and Leetonia, under 
which the carrier has assumed a greater measure of transporta- 
tion service, does not constitute a legal obligation on the part of 
the carrier to assume a corresponding measure of transportation 
service at Buffalo, it is submitted that the Commission would not 
be justified in entering an order which would have that effect, 
not only at Buffalo, but elsewhere; for if the complainant is en- 
titled to the relief demanded, then, obviously, the iron furnaces 
at Tonawanda, Troy, and Poughkeepsie, and other points in 
northern New York, at Camden, Florence, and Kinkora, in New 
York, and at Harrisburg, Steelton, Johnstown, and in the 
Schulykill Valley, in the state of Pennsylvania, will also claim 
to be entitled to an allowance for performing, as they do perform, 
services similar to those performed by the Buffalo Union Term- 
inal Railroad Company for the Buffalo Union Furnace Company. 

It may be said, on the one hand, that the measure of trans- 
portation service assumed by the carrier, as well as many other 
features of transportation practice, are the result only of com- 
petitive conditions varying in different localities, but of a 
growth and development side by side with the industries in 
each locality and varying with the different and varying needs 
of each locality, and that freight rates are, at least to a certain 
extent, formulated upon the basis of the customary transporta- 
tion service performed in such locality. 


The substance of this contention is that at points 
where the switching is nominally performed free, or 
where allowances are made to terminal railroads, con- 
Sideration has been given by the carriers to the ex- 
pense of performing the switching service at the time 
of the fixing of the rates upon the traffic which is 
accorded such switching service. In other words, that 
the performance of the switching service at some points 
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has by custom become included in the rates, while at 
other points it has not been ‘so included. 

As opposed to this complainants insist that the 
evidence shows that many of the blast furnaces and iron 
companies in the Mahoning and Shenango valleys have 
enjoyed for 30 years, as a part of the “transportation 
service” covered by the freight rates, a switching serv- 
ice rendered by the carriers which serve those plants; 
that at some of the valley furnaces the switching has 
been done by industrial or terminal railroads owned by 
the furnace companies, such industrial or terminal rail- 
roads being compensated by a switching allowance for 
doing the work; that in recent years furnaces have 
been built at Lorain, Cleveland, Chicago and Buffalo, 
and the “transportation service” recognized in the 
Mahoning and Shenango valleys has been by the vol- 
untary act of the carriers extended to the furnaces at 
said lake ports, with the single exception of complainant, 
the Buffalo Union Furnace Company. And while counsel 
for complainant do not disagree with the general propo- 
sition that the including of a greater transportation 
service in the freight rate in one section of the country 
than in another does not, as a matter of law, violate 
the Act, still they contend that undue preference is a 
question of fact to be proven in each case. 

Although the case of Cattle Raisers’ Asso. vs. Ft. 
W. & D. C. Ry. Co.,, 7 I. C. C. Rep., 518, is one of the 
cases chiefly relied on by defendants in support of their 
contention that the inclusion of a greater transporta- 
tion service in the freight rate in one locality than in 
another. does not, as a matter of law, contravene section 
3 of the Act, nevertheless it seems to be equally an 
authority in support of the contention of counsel for 
complainant that undue preference is a question of fact 
to be proven in each case, 

In that case the Commission said, at page 542: 


What constitutes an undue preference has not yet been de- 
fined by the courts. That seems to be a question of fact resting 
in the judgment of the trier. The preference must not be un- 
necessary. It must not bear too severely. It must not be un- 


reasonable. 
7 + * * * 7” 


This discrimination has not worked any appreciable disad- 
vantage to Chicago as a market. An examination of the receipts 
of live stock in comparison with those of the other markets in 
question show in sOme instances since 1893 a relative gain and in 
some a relative loss. As is said in the findings of fact, this 
charge must of necessity be to the disadvantage of Chicago, but 
that disadvantage is not so serious that its effect can be ob- 
served. Now, a discrimination may. undoubtedly be an undue 
one, although its results cannot be directly traced but it might 
easily happen that the very hardship actually resulting in a par- 
ticular case would make it undue, and that can hardly be said 
here. 


Complainants maintain that the allowance which 
the Buffalo Union Furnace Company seeks to have made 
to it falls expressly within that provision of section 15 
of the act which provides that if the owner of property 
transported directly or indirectly renders any service 
connected with such transportation, or furnishes any 
instrumentality used therein, the charge therefor shall 
be no more than is just and reasonable, and the Com- 
mission may, after hearing on a complaint, determine 
what is a reasonable charge as the maximum to be 
paid by the carrier or carriers for the service so ren- 
dered or for the use of the instrumentality so furnished, 
ete. ’ 

Defendants take the position that this provision 
contemplates the existence of circumstances under which 
the shipper may, by agreement with the carrier, render 
a substantial service in the transportation of commodi- 
ties; that its purpose was merely to confer upon the 
Commission the power to fix the maximum allowances 
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in cases where the parties had voluntarily entered into 
such contracts; and hence they argue that this provision 
does not authorize the Commission to enter an order 
compelling a railroad company to pay a shipper or con- 
signee for transportation services claimed to be _per- 


formed, or actually performed, by such shipper or con- 
signee. 


We do not think that the disposition of this case 
devolves upon the Commission the duty of fixing a max- 
imum allowance under section 15 of the Act, to be paid 
to the Buffalo Union Terminal Railroad Company. The 
case arises under the second and third sections of the 
Act, and involves no more than that the Buffalo Union 
Furnace Company shall be placed on an equality with 
other furnaces. The established charge of the Buffalo 
Union Terminal Railroad Company is $2.50 per car for 
switching service, and the Buffalo Union Furnace Com- 
pany has, as shown by the testimony, paid to said 
terminal railroad that amount per car on all the cars 
on which it seeks reparation. The amount of the allow- 
ance to other terminal railroads at the lake ports has 
been fixed by the carriers at the same figure, namely, 
$2.50 per car. If complainants therefore are now 
suffering any damage by reason of the alleged unduly 
preferential practices of defendants, the measure of such 
damage is plainly $2.50 per car. 


We are told by defendants that there is a funda- 
mental distinction between the transportation service 
performed by the South Buffalo Railway Company and 
the service performed by the Buffalo Union Terminal 
Railroad Company, in that the South Buffalo Railway 
Company is a common carrier, with all the incidents 
and disadvantages thereof, serving many industries other 
than its owner, filing freight tariffs with the Interstate 
Commerce Commission, issuing bills of lading, trans- 
porting passengers and in general performing the func- 
tions of a common carrier. It is shown by the testi- 
many that it operates eight passenger trains a day 
under a regular train schedule with published time- 
tables, and that during the year 1906 it carried 634,704 
passengers. Its passenger earnings for the year 1906 
were $31,969.15, and its freight earnings were $477,344.08. 
The passenger service, it appears, was established for 
the benefit of the employes of the Lackawanna Steel 
Company. 

In directing attention to the inconsistency of this 
position complainants assert that if the South Buffalo 
Railway is a common carrier, then the Newburgh & 
South Shore Railway at Cleveland, Ohio, which operates 
about 39 miles of track, runs its freight trains by time 
cards and serves numerous industries in addition to the 
plant of the American Steel & Wire Company, in whose 
interest it is owned, is much more of a common carrier; 
and yet the Cuyahoga Valley Railroad, also located at 
Cleveland, which serves the Cleveland Furnace Com- 
pany, and which is only a mile and a half or two miles 
long and has only one industry located on its tracks be- 
sides the Cleveland Furnace, 
allowance. 


It is not, however, deemed essential to the dispo- 
sition of this case to find as a fact whether the South 
Buffalo Railway Company is or is not a common carrier; 
nor to pass upon the question raised by counsel as to 
whether a terminal railroad which is a common é¢arrier 
may be accorded an allowance for switching service, 
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while a terminal railroad which is not a common carrier 
may not be accorded such an allowance. 

There remains to be determined the question of 
undue preference under section 3 of the Act. The close 
analogy which exists between the Cuyahoga Valley Rail. 
road, serving the plant of the Cleveland Furnace (Con. 
pany and the Buffalo Union Terminal Railroad has beep 
already shown. 

The testimony shows that the furnaces of the cop. 
plainant, the Buffalo Union Furnace Company, are ip 
keen-—eompetition with those of the Cleveland Furnace 
Company at Cleveland, and we are of opinion, and find. 
that the defendants have made or given undue and un. 
reasonable preference or advantage to the plant at 
Cleveland hereinbefore described, and have subjected 
complainant to undue and unreasonable prejudice and 
disadvantage, in violation of gection 3 of the Act, and 
by appropriate order will be required to cease and desist 
from such violation. 

The secretary and treasurer of the Buffalo Union 
Terminal Railroad Company filed as an exhibit to his 
testimony a compilation which purports to be a full and 
complete statement of the number of cars handled by 
that company for the defendant railroads from August, 
1905, to May, 1907, both inclusive. It will, however, be 
necessary to have a further hearing in the case in order 
to determine accurately the amount of reparation to be 
awarded. , 

An order will be entered in accordance with the 
foregoing conclusions commanding the defendants to 
cease and desist from subjecting complainant to undue 
prejudice and disadvantage, and the case will be held 
open for further hearing, on request of counsel! for 
complainant Buffalo Unjon Furnace Company as to the 
amount of reparation ich should be awarded, 


ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C. on 
the 6th day of November, A, D. 1911. 

Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc 
Chord, Balthasar H. Meyer, Commissioners. 

No, 1023. 

THE BUFFALO UNION FURNACE COMPANY AND 
BUFFALO UNION TERMINAL RAILROAD COMPANY 
vs. 

THE LAKE SHORE & MICHIGAN SOUTHERN RAIL 

WAY COMPANY; THE NEW YORK CENTRAL 

& HUDSON RIVER RAILROAD COMPANY; THE 

NEW YORK, CHICAGO & ST. LOUIS RAILROAD 

COMPANY; WEST SHORE RAILROAD COMPANY; 

MICHIGAN CENTRAL RAILROAD COMPANY; 

LEHIGH VALLEY RAILROAD COMPANY; THE 

DELAWARE, LACKAWANNA & WESTERN RAIL 

ROAD COMPANY; GRAND TRUNK RAILWAY; 

ERIE RAILROAD COMPANY; AND THE PEN}: 

SYLVANIA RAILROAD COMPANY. 


Supplemental Order. 


This case being at issue upon complaint and answers 
on fil®, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commissi0? 
having, on the date hereof, made and filed a_ report 
containing its findings of fact and conclusions thereol, 
which said report is hereby referred to and made 4 
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part hereof; and the Commission having found in said 
report that the above-named defendants were and are 
subjecting complainants to undue and unreasonable prej- 
udice and disadvantage as compared with other furnace 
plants and terminal railroads named in said report, and 
particularly as compared with the Cleveland Furnace 
Company and the Cuyahoga Valley Railroad Company 
at Cleveland, O., in that said defendants make and give 
to said other furnace plants and terminal railroads an 
allowance for terminal services performed by said fur- 
nace plants and railroad companies in connection with 
the receipt and delivery of carload freight bearing freight 
rates of 50 cents per ton or more, while said defendants 
fail and refuse to make a similar allcwance to com- 
plainants for terminal services performed by them under 
substantially similar circumstances and conditions in con- 
nection with the receipt or delivery of carload freight 
at Buffalo, N. Y. 

It is ordered, That the above-named defendants be, 
and they are hereby, notified and required to cease and 
desist, on or before the 15th day of January, 1912, and 
for a period of two years thereafter to abstain, from 
subjecting complainants to undue and unreasonable prej- 
udice and disadvantage, as aforesaid, in violation of 
section three of the Act to regulate commerce. 

It is further ordered, That the orders heretofore 
entered in the above-entitled case be, and they are 
hereby, vacated and set aside; and that the foregoing 
order be substituted in lieu thereof, 


Revises Reweighing Regulations 


OPINION NO. 1678 
No. 3642. 
(21 I. C. C. Rep., 632.) 
SUNDERLAND BROTHERS COMPANY 
vs. 
CHICAGO, BURLINGTON & QUINCY RAILROAD COM- 
PANY ET AL. 
Submitted June 5, 1911. Decided November 7, 1911. 


The rule of defendant Chicago, Burlington & Quincy Railroad 
Company providing for the reweighing of coal at Omaha, 
Neb., considered; Held, That the present rule is unjust 
and unreasonable and should be amended so as to provide 
that if reweighing of coal discloses a variation of more than 
1 per cent, with a minimum of 500 pounds, from the original 
shipping weight, the original weight and charges will be 
corrected accordingly and the reweighing charge refunded 
to consignee, but if reweighing fails to disclose such varia- 
tion of 1 per cent, with a minimum of 500 pounds, the orig- 
inal weight and charges will not be changed and the reweigh- 
ing charge will be retained by defendant. Rice vs. Georgia 
R. R., 14 1. ©. C. Rep., 75. 


C. E. Childe for complainant. 

R. B. Scott for Chicago, Burlington & Quincy Railroad 
Company. 

C. R. Hall for Kansas City Southern Railway Company. 

D. L. Meyers for Atchison, Topeka & Santa Fe Railroad 
Company. 

J. W. ATlen for Missouri, 
Company. 


Kansas & Texas Railway 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation engaged in buying and 
Selling coal and building material with principal offices at 
Omaha, Neb. By petition, filed October 7, 1910, it assails 
as unreasonable a rule in the tariffs of the Chicago, Bur- 
lington & Quincy Railroad Company regulating the re- 
Weighing of coal at Omaha. Reparation is asked. 
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The reweighing rule in question is as follows: 


Coal shall not be reweighed except upon special instructions 
or at destination upon request of consignee, provided such point 
is equipped with track scales. When reweighing at consignee’s 
request, as per foregoing, the actval gross, tare and net weights 
will be furnished. The weights so ascertained (subject to au- 
thorized minima) will be accepted as final and correction on 
waybill for charges from billing point will be made. 

A charge of $1 per car shall be assessed for reweighing, 
provided such service is performed by these companies. If re- 
quest by consignee for reweighing is made after cars have been 
placed for unloading, necessitating extra switching movement, 
the charge shall be the regular switching charge plus thé one 
dollar ($1) weighing charge, provided cars have not been deliv- 
ered to other lines for switching movement; in the latter event 
an additional charge shall be assessed, as may be determined 
upon by such switching road. 

The prayer for reparation relates to two sets of ship- 
ments. On one of these, freight charges were assessed on 
the basis of the Chicago, Burlington & Quincy Railway 
Company’s track-scale weights at destination plus $1 per 
car reweighing charge. On these shipments complainant 
prays reparation for the $1 reweighing charge. With re- 
spect to the other set of shipments upon which reparation 
is sought, no reweighing charges were assessed thereon, 
but freight charges were based on weig!its figured by add- 
ing 1 per cent of the original weizi to destination 
weights as ascertained over defendant’s track seale. On 
these shipments complainant seeks for refund of freight 
charges down to the basis of destination track-scale 
weights. In their brief defendants admit that, with re- 
gard to the shipments last referred to, reparation should 


be awarded complainant on the basis claimed. 


The only issue left in the case, therefore, concerns 
the refund of the $1 reweighing charge. The defendants 
regarded the question raised concerning the reweighing 
rule as of such importance to all coal carriers in the ter- 
ritory involved that a request was made that the case be 
continued for further hearing, that the Omaha lines and 
the lines from the Colorado territory be made parties, and 
a thorough investigation had for the purpose of fully pre- 
senting the situation to the Commission. The Commission 
has had before it in other cases the general subject in- 
volved in the present complaint, and upon the records in 
those cases and what is before it on the present record, it 
feels that further testimony will not be necessary. 


Complainant has gone at considerable length into the 
merits of the rule for the reweighing charge, and its posi- 
tion with regard thereto is that when a shipment is re- 
weighed at the request of the shipper and the variation 
from the weight as waybilled is in excess of 500 poumds, 
no charge should be made for the reweighing service, and 
it cites the rule adopted by the Trans-Missouri Freight 
Association (Supplement No. 1 to Joint Freight Tariff, 
Trans-Missouri 20-F; I. C. C. 257, effective May 25, 1911): 


Reweighing of Carload Freight. 


Freight charges being assessed on the basis of the weight of 
shipments, the weights as shown in waybills will be ascertaimed 
with proper care and will be assumed to be correct. [f the 
weights on carload freight as waybilled are questioned by the 
econsignor or consignee and demand is made for reweighing, the 
freight will be reweighed, and if the variation from the weight 
as waybilled is in excess of 500 pounds mo charge will be made 
for service. If the weight as waybilled is confirmed (within a 
limit of 500 pounds), charges will be made for the extra service 
in weighing as follows: 

On railroad track scales: Per car. 

1. Weighing, if ordered before cars are placed for un- 

loading 

2 Weighing, 

loading 
3. If it is required that cars be weighed empty 
unloading), an additional charge will be made of 1.00 
Exception: These rules will not be applied om soft coal. 


In support of its contention complainant’s witness gave 
considerable testimony as to the natyre of the movement 
of coal for the purpose of indicating its susceptibility to 
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change in weight. It was stated that a large per cent of 
coal moves in open cars with no protection against loss in 
transit; that coal moving in box cars is seldom under 
seal; that open cars loaded to full capacity permit a por- 
tion of the coal to be jolted off in transit. It was asserted 
that coal is given a slow service, being set out at sid- 
ings whenever the operating department of a railroad is 
crowded, and that it is a notorious fact that poor people 
along the track obtain their winter supply off the cars and 
from the tracks where it has fallen. Witness stated that 
he was formerly in the railroad service and knew that it 
was not uncommon for trainmen to get coal off cars for use 
in their cabooses, and that switchmen take it for use in 
their shelters along the line. The consignee, not being to 
blame for the loss thus incurred, it is claimed that the 
carrier should be held liable therefor. 

Complainant’s witness believes the only practical way 
to ascertain the actual weight of coal at destination is to 
reweigh it on the track scale, it being impracticable for the 
consignee to reweigh upon wagon scales. This witness 
testified that during the fall and winter of 1908 and 1909 
complainant reweighed a total of 261 cars at Omaha, of 
which the shipments involved in this complaint are a part; 
that no shipments were excluded, but all shipments, in- 
cluding box cars, open cars, sealed cars, and unsealed cars, 
were reweighed to find out what difference, if any, ex- 
isted between billed and destination weights. Of the 261 
cars, the destination weights on 61 of them showed less 
than 500 pounds difference from the billed weight. On 
the balance of 200 cars, 27 showed increases and 173 
showed decreases in weight amounting to over 500 pounds. 
These differences ranged from 500 pounds to 16,800 pounds 
per car, and a majority of them were over 1,000 pounds. 


Complainant filed an exhibit to show the reweighing 


regulations of the carriers throughout the country, and / 


the testimony was that very few of the carriers charge 
for the reweighing where there is evidence of loss and 
where the difference amounts to certain stated figures 
which run from 500 pounds to 1,000 pounds; and that this 
reweighing charge of $1 per car is commonly used by most 
carriers. It was shown that the Canadian roads all have 
uniform regulations for reweighing, providing that there 
will be no charge for reweighing if the difference between 
the billed and destination weights is 500 pounds or more. 
If the difference is less than 500 pounds, they charge 50 
cents per car for reweighing. 


The defense offered on behalf of the carriers is that 
the weights at the mines are determined by a sworn 
weighmaster of the Western Railway Weighing Associa- 
tion, an organization in the interest of both the shippers 
or consignees and the carriers; and that shrinkage in 
weight is due to natural causes and varies a great deal. 
For instance, it is asserted that coal from Wyoming and 


other western producing territory shrinks more than Kan- 
Sas coal. 


It is said that weights as ascertained on the coal com- 
ing out of the mine and the weights from the track scales 
are checked once a month by the railroad company; that 
they are checked by the weigh boss every night, and if he 
discovers any discrepancy he takes his United States Gov- 
ernment test weights and finds out if his scales in the top 
house are right; if he finds that they are wrong he tells 
the superintendent, who takes it up with the Western Rail- 
way Weighing Association by wire, with the object of 
getting the track scales in condition in case they happen 
to be the ones at fault. Defendants insist upon receiving 
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compensation for what they actualy transport, although 
the commodity shrinks by evaporation in transit so that 
at destination its weight is less, due to no fault of the car- 
rier. With regard to the shrinkage of coal, one witness 
testified that he had personally tested coal and found a 
shrinkage of 1 per cent in 24 hours. 

In referring to the matter of shrinkage on coal in tran- 
sit, the Commission said in Rice vs. Georgia R. R., 14 
I. C. C. Rep. 75: 


It is also clear that by reason of atmospheric and climatic 
changes a commodity may show a greater or less weight at 
destination than at point of original weighing. More variation 
will be found in commodities that move in open cars than in 
those that move in box cars. A carload of coal Overaken in 
transit by a rain or snow storm will show a much heavier 
weight at destination than at point of original weighing. On 


the other hand, coal that is loaded in the rain or in a snow 
storm may dry out in transit and show a much less weight at 


destination than at point of origin. And these same conditions 
may likewise affect the weighs of the cars themselves. Neces- 
sarily all these elements must be taken into consideration in 


establishing a reasonable reweighing regulation. 


In the Rice case, supra, we had under consideration a 
rule which provided that upon demand of consignee and 
upon his depositing with defendants the sum of $2, de- 
fendants would reweigh a carload shipment, and if such 
reweighing disclosed a variation of more than 2 per cent 
with minimum of 1,000 pounds, from original shipping 
weight, the original weight and charges would be cor- 
rected accordingly and the reweighing charge refunded 
consignee. But that if reweighing failed to disclose such 
variation of 2 per cent, with a minimum of 1,000 pounds, 
the original weight and charge would not be changed and 
the reweighing charge would be retained by defendants. 
Upon thorough consideration of the rule above referred to 
and its application to coal traffic and the circumstances 
and conditions surrounding such traffic, we were unable 
to say that the reweighing charge was unreasonable, but 
found that the regulation or practice that no correction 
would be made if the variation were less than 2 per cent, 
with a minimum of 1,000 pounds, was unjust and unrea- 
sonable, and that it should be changed so that it would 
provide for correction of original weight and charges when 
a variation of 1 per cent, with a minimum of 500 pounds, 
was disclosed. 


Upon the record in this case and based also upon our 
general knowledge of the matters herein involved, we are 
of the opinion and find that the reweighing rule of de- 
fendant Chicago, Burlington & Quincy Railroad Company 
which provides for the assessment of a charge of $1 per 
car upon all cars reweighed at the request of the shipper 
is unjust and unreasonable, and that a reasonable reweigh- 
ing rule or practice for the future would be one which 
provides for the assessment of a reweighing charge of $1 
per car, under the conditions named in said rule, but which 
should provide for the refunding to the consignee of said 
reweighing charge if upon reweighing it is disclosed that 
there is a variation from the original weight of 1 per cent, 
with a minimum of 500 pounds; such reweighing charge 
not to be refunded when the variation is less than 50 
pounds. 


In so far as charges have been assessed upon com- 
plainant’s shipments upon a basis of destination weights 
plus 1 per cent of billed weights, we find no tariff provision 
therefor, and such amount is really an unlawful overcharge 
in so far as it was based upon the additional 1 per cent 
of original weight, and will be refunded without an order 
of the Commission. 


The complaint contains a list of 98 shipments upol 
which it is asserted that reweighing showed a variation 
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from the original weights in excess of 500 pounds per car, 
and reparation for the reweighing charge is asked thereon 
in the sum of $98. The record does not contain sufficient 
evidence to establish satisfactorily the movement of the 
shipments alleged, and it appears from the statement that 
certain of them are barred by the statute of limitations, 
put just which does not definitely appear, as only the date 
of original movement is shown, whereas the proper date 
is that of delivery. When the Commission has been fur- 
nished the necessary evidence concerning these shipments 
to bring them within the statute and to show that they 
are covered by the findings and conclusions herein an- 
nounced, reparation will be awarded thereon. 
An order will be entered in accordance herewith. 


ORDER. 

At a general session of the Interstate Commerce Com- 
mission, held at its office in Washington, D. C., on the 7th 
day of November, A. D. 1911. 

No. 3642. 
SUNDERLAND BROTHERS COMPANY 
vs. 

CHICAGO, BURLINGTON & QUINCY RAILROAD COM- 
PANY; THE KANSAS CITY SOUTHERN RAILWAY 
COMPANY; THE ATCHISON, TOPEKA & SANTA 
FE RAILWAY COMPANY; MISSOURI, KANSAS & 
TEXAS RAILWAY COMPANY; AND ST. LOUIS & 
SAN FRANCISCO RAILROAD COMPANY. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by the 
parties, and full investigation of the matters and things 
involved having been had, and the Commission having, on 
the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon, which said re- 
port is hereby referred to and made a part hereof: 

It is ordered, That defendant, Chicago, Burlington & 
Quincy Railroad Company be, and it is hereby, notified and 
required to amend, on or before the 2d day of January, 
1912, its present reweighing rule so as to provide that if 
reweighing of interstate shipments of coal discloses a 
variation of more than 1 per cent, with a minimum of 500 
pounds, from the original shipping weight, the original 
weight and charges will be corrected accordingly and the 
reweighing charge refunded to consignee; but if reweigh- 
ing fails to disclose such variation of 1 per cent, with a 
minimum of 500 pounds, the original weight and charges 
will not be changed and the reweighing charge will be 
retained by defendant. 


Inbound Carrier Must Furnish Cars 


OPINION NO, 1683 
No. 3560. 

(21 I. C. C. Rep., 651.) 
BROOK-RAUCH MILL & ELEVATOR COMPANY 
vs. 

ST. LOUIS, IRON MOUNTAIN & SOUTHERN RAIL- 
WAY COMPANY ET AL. 


Submitted February 9, 1911. Decided November 7, 1911. 


Complainant shipped a carload of corn from Omaha, Neb., to 
Little Rock., Ark., to be there milled and reshipped to Fordyce, 
Ark. Shipment moved under tariff naming through rate 
from Omaha to Fordyce, via Argenta, Ark., to which in- 
bound and delivering carriers were parties, in connection 
with a later tariff granting transit privileges at Little Rock 
& point not on delivering carrier’s line. To this later tariff 
the delivering carrier was not a party. Both carriers refused 
to funish transportation equipment for the outbound move- 
ment from Little Rock, each claiming it was the duty of 
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the other to do so; Held, That as delivering carrier’s obli- 
gation, under the tariff to which it was a party, does not 
accrue until delivery to its own rails, the duty to furnish 
equipment for outbound movements from complainant’s mill 
rests upon the inbound carrier, the St. Louis, Iron Moun- 
tain & Southern Railway. 


R, T. Brook for complainant. 

James C, Jeffery for St. Louis, Iron Mountain & 
Southern Railway Company. 

S. H. West for St. Louis Southwestern Railway 
Company. 

Report of the Commission. 
By the Commission: 

The complainant is a corporation engaged in the 
grain and milling business at Little Rock, Ark. Its 
grain supply is shipped largely from primary markets 
on the Missouri River, in part over the lines of the. 
St. Louis, Iron Mountain & Southern Railway, herein- 
after called the “Iron Mountain,” on whose tracks at 
Little Rock its mill is located. When milled, the grain 
or its product is reshipped, in part to points in Arkansas, 
over the line of the St. Louis Southwestern Railway, 
hereinafter called the “Cotton Belt.” Complainant’s 
petition, filed September 28, 1910, raises the question 
whether the duty to furnish equipment for the outhaul 
from its mill rests, upon the Iron Mountain or the 
Cotton Belt. 

The main facts are few and undisputed, Missouri 


. Pacific-Iron Mountain tariff No. 1432, I. C. C. No. A— 


970, effective July 1, 1909, to which the Cotton Belt is 
a party, names rates on grain and grain products from 
Omaha, Neb., and other primary markets, to various 
points in the South, including points in Arkansas on 
the Cotton Belt line. The route for shipments destined 
to Cotton Belt points via Argenta, a station on the 
opposite side of the Arkansas River from Little Rock, 
and the point of connection between the Iron Mountain 
and Cotton Belt lines. The Cotton Belt has no line into 
Little Rock and no track connection with complain- 
ant’s mill. 


By. Missouri Pacific-Iron Mountain joint circular No. 
2—B, I. C. C. No. 1228, effective November 19, 1909, 
milling-intransit privileges are granted on shipments 
of grain, grain products, etc,, and provision is made 
that through rates in effect from point of origin to 
destination at time the shipments originated shall be 
protected. The Cotton Belt is not a party to that 
tariff, 


Shortly prior to September 1, 1910, complainant 
shipped from Omaha, Neb., via the Missouri Pacific 
and Iron Mountain, a carload of corn to Little Rock, 
Ark., to be milled into chops at its plant and re- 
shipped to Fordyce, Ark., a point on the Cotton Belt, 
to which the through rate from Omaha on both corn 
and corn chops is 23 gents per 100 pounds. When 
the shipment arrived at Little Rock, the rate to that 
point was paid, and the grain unloaded and milled. 
Thereupon demand was made by complainant upon the 
Iron Mountain for a car for the outhaul, and the demand 
was refused. The Cotton Belt was then requested to 
furnish a car, and it likewise refused. Complainant 
then loaded the shipment by wagon into a car on the 
tracks of the Chicago, Rock Island & Pacific Railway 
Company, and shipped the same to destination over 
that line. 

Complainant’s mill is about one and one-half miles 
from Argenta, which is the nearest point on the Cotton 
Belt. “Bills of lading for outbound movement, which 
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represent shipments that have come in over the Iron 
Mountain, are always issued and signed by the Iron 
Mountain. This has been the uniform rule and prac- 
tice, and, we think, very properly so, because the 
records of the inbound shipments are in its possession, 
and in no other way could the transit privilege be 
protected from abuse. Prior to the shipment in question 
the. Iron Mountain always furnished complainant with 
ears for outbound movements, which averaged from 
6 to 10 cars per month. A joint terminal arrangement 
between the defendants existed at Little Rock for a 
time, but this ended about July 1, 1910. The refusal 
to furnish cars for outbound shipments occurred after 
that time. 

There is no question that the car of grain was an 
interstate shipment milled in transit, and the tariffs 
referred to were in effect at the time of its movement. 
Manifestly it was the duty of one or the other of de- 
fendants to furnish a car for the outhaul, and com- 
plainant avers that because of the refusal by both 
to do so it has been subjected to undue and unreason- 
able prejudice and disadvantage. 

Since the specific occurrence mentioned, the Iron 
Mountain has been furnishing cars, to complainant for 
similar outbound shipments, as a matter of accommoda- 
tion, and not as a recognition of any obligation on its 
part to do so, Complainant is not content to have its 
transportation needs supplied merely as an accommoda- 
tion, and insists that the matter be authoritatively 
settled, and the rights and obligations of the several 
parties determined. For this course we think there 
is ample justification. The Act to regulate commerce 
does not contemplate that movements of interstate 
traffic may depend merely upon the willingness of car- 
riers to accommodate shippers. 

The Iron Mountain contends that there was no 
obligation upon it to furnish the equipment because 
substantially the entire outhaul was over the line of 
the Cotton Belt. The Cotton Belt contends that as it 
is not a party to the milling-in-transit tariff it could 
have nothing to do with the shipment because not 
delivered to it. Both defendants in effect concede 
that complainant had the legal right, under the tariff 
establishing the through route and through rate, to 
require one or the other of them to furnish a car for 
the outhaul. The chief controversy is therefore between 
the two defendants. This they admit, but both deny 
that this Commission has authority to adjust or settle 
Ait; and thus we are met by the question of jurisdiction. 

The first section of the Act to regulate commerce, 
after stating that— 


the tefm “transportation” shall include cars and other vehicles 
and all instrumentalities and facilities of shipment or carriage 
** * and all services in connection with the receipt, delivery, ele- 
vation and transfer in transit, * * * and handling of property 
transported. 


declares that it shall be the duty of common carriers—- 


to provide and furnish such tramsportation upon reasonable 
request therefor, and to establish through routes and just and 
reasonable rates applicable thereto; and to provide reasonable 
facilities for operating such through routes and to make rea- 
sorable rules and regulations with respect to the exchange, 
Interchange and return of cars used therein, and for the opera- 
tion of such through routes; 


‘and provides that it is— 


the duty of all common carriers subject to the provisions of this 
act to establish, observe and enforce * * * just and reasonable 
regulations and practices affecting classifications * * * and all 
other matters relating to or connected with the receiving, han- 
dling, ‘transporting, storing and delivery of property subject to 
the provisions of ‘this act which may be mecessary or proper 
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to secure the safe and prompt receipt, handling, transportation 
and delivery of property, subject to the provisions of this act 
upon just and reasonable terms * * *. 


By section 15 it is provided that— 


if, after hearing upon complaint, or upon its own initiative, the 


Commission shall be of opinion that any individual or joint 
regulations or practices whatsoever of any common carrier or 
carriers are unjust or unreasonable, * * * or unduly preferential 


or prejudicial or otherwise in violation of the act, the Com- 
mission is authorized and empowered to determine and pre- 
scribe what individual or joint regulation or practice is just, 
fair and reasonable, to be thereafter followed, and to make an 
order that the carrier or carriers shall cease and desist from 
such violation to the extent te which the Commission finds the 
same to exist. 

The section further provides that the Commission may, 
after such hearing, establish through routes and pre- 
scribe— 

the terms and conditions under which such through routes shall 
be operated. 

The facts of this case seem to bring it clearly 
within the requirements and authority of the provisions 
referred to. Section 1 requires carriers to establish 
through routes, to furnish cars for transportation upon 
reasonable request, to provide reasonable facilities for 
operating such through routes and reasonable regula- 
tions or practices in respect thereto. While in this 
case the defendants have established the through routes 
and rates, it is in substance complained that by their 
practices at ‘Little Rock they have prevented effective 
operation of such through routes, Section 15 authorizes 
and empowers the Commission to determine what 
practices of carriers are unjust or unreasonable, or un- 
duly prejudicial, or otherwise in violation of the Act, 
and to prescribe what practice is just, fair and reason- 
able to be followed and to prescribe the terms and 
conditions under which through routes shall be operated. 

We are of opinion that the refusal by defendants to 
furnish a car for the outbound movement of the ship- 
ment in question amounted to a failure to furnish 
transportation as required by the provisions of section 
1 of the Act. It was their duty to furnish such trans- 
portation and as a part thereof to supply the necessary 
services in connection with the transfer in transit of 
the shipment. There can be no doubt that their refusal 
to do so was the occasion of annoyance and expense 
to complainant, and operated to its prejudice. In this 
view we do not doubt that complainant’s petition pre- 
sents a case within our jurisdiction. 


Whether it was the duty of the Iron Mountain or 
of the Cotton Belt to furnish the outhaul equipment 
must be determined largely by the tariffs in effect 
at the time. The tariff to which the Cotton Belt is a 
party makes no provision for transit privileges. To 
the subsequent tariff, which granted transit privileges 
at various miling points, including Little Rock, the 
Cotton Belt is not a party. It is true the former tariff 
refers to Missouri Pacific joint circular, of which the 
aforesaid joint circular No. 2—B, I. C. C. No. 1228, is 2 
subsequent issue, for rules governing transit privileges, 
but such reference cannot of itself have the effect to 
make the Cotton Belt a party to transit privileges 
granted at a point not on its own line. In no other 
respect is the effect of this reference here involved. 

The Iron Mountain bases its contention upon the 
theory that the company which gets the outhaul should 
furnish the equipment. To be exact, we give its 


contention as stated by counsel at the hearing: 


We claim this, that the general principle of milling in transit 
is that, of course, the shipment originates and it is a throug! 
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shipment until it gets to its final destination, but we claim if we 
get the haul to the elevator the line that gets the haul from 
ihe elevator should furnish the cars to take care of it. 


Evidence was submitted to show that at various 
milling-in-transit points “on the Missouri River and 
elsewhere the general custom has been for the railroad 
company having the outhaul to furnish the necessary 
equipment therefor, the purpose being to enable the 
originating carrier to keep its equipment in service on 
its own line as far as possible. 


We cannot undertake, on the record here pre- 
sented, to determine what rule or practice should ob- 
tain at milling-in-transit points generally throughout 
the country. This case must be determined upon its 
own merits, The Cotton Belt insists that as it has 
no line into Little Rock and is not a party to the 
milling-in-transit tariff, its duty is to be measured by 
the tariff which established the through routes and 
rates, and that under such tariff no duty or obligation 
could accrue against it until delivery to it at its own 
station. Its position- and contention are clearly illus- 
trated by the testimony of its assistant general freight 
agent, from which we quote the following extracts: 


The shipment in question was handled as a milling-in-transit 
shipment; that is, it was consigned to Little Rock originally 
under the bill of lading from Omaha to Little Rock. After its 
arrival at Little Rock the consignee desired to take advantage 
of the Iron Mountain transit privilege, which was granted under 
an Iron Mountain tariff to which the St. Louis Southwestern 
Railway Company was not a party. 

After the arrival of this shipment at Little Rock the shipper 
tendered his expense bill or freight bill to the Iron Mountain 
and asked me for a car in which to load the shipment to 
Fordyce via our line under the milling-in-transit tariff, which 
grants a transit privilege by the Iron Mountain to points on 
the Cotton Belt, and the Cotton Belt at that time, and up to the 
time of the delivery to its rails, was in no way interested in 
the property. We are a party to that through tariff from 
Omaha to Fordyce, but the transit privilege is granted by the 
Iron Mountain Railroad, and by them all of the service is 
performed. Under the through tariff the duties of the Cotton 
Belt commence only after the delivery of the property at its 
connection by the Iron Mountain Railroad. Now, the particular 
transit privilege is granted at Little Rock under the transit 
tariff of the Iron Mountain, and delivery to the Cotton Belt 
under the tariff is made at Argenta and not at Little Rock. 
Therefore we could not be expected to furnish equipment for 
the shipment any more than if the milling in transit had been 
granted at Coffeyville or any other intermediate point. 

It is the duty of the Iron Mountain to grant the transit 
privilege as provided in their transit privilege tariff and the 
granting of the transit privilege contemplates furnishing the 
equipment, issuing the bil] of lading, and delivering the property 
to the St. Louis Southwestern Railway on a bill to its desti- 
nation. 

The Cotton Belt has no tracks in Little Rock that connect 
with the Iron Mountain, but its tracks make a physical con- 
nection with the Iron Mountain in Argenta. Argenta and Little 
Rock are two different and distinct stations. 


There is undoubtedly a rule between railroads where an 
agreement may be reached as to the furnishing of equipment 
for through traffic, and for the transfer of equipment, including 
grain to the elevators, and that is done at the Missouri River as 
very fully explained by Mr. Murphy yesterday, but that has 
nothing whatever to do with this particular case, and I was 
trying to confine the testimony to this particular contention. 

If, as suggested, the transit privilege had been 
granted at Coffeyville, Kan., or at some other inter- 
mediate point, there could be no question that the 
Cotton Belt would have had no duty to perform until 
delivery to its own rails. The difference between the 
case supposed and the one before us is simply a differ- 
ence of distance from the point of transit privilege to 
the point of connection with the Cotton Belt. The 
principle is the same in either case. If there had been 
no milling-in-transit privilege at Little Rock, the duty 
of the Cotton Belt would have been to receive the 
shipment when delivered to it at Argenta, and carry 
it to its destination. We do not see that its obliga- 
tion was in any manner changed or broadened by the 
issuance of the milling-in-transit tariff, to . which it 
was not a party. 
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Under its tariff, I. C. C. No, A—970, the obligation 
rested upon the Iron Mountain to deliver to the Cotton 
Belt at Argenta all shipments destined to points on that 
line. The subsequent granting of transit privileges at 
Little Rock, a point not on the Cotton Belt line, did 
not change or modify that obligation. 

Under all the circumstances we are of opinion and 
find that the duty to furnish transportation for the 
shipment in question from complainant’s mill, at least 
as far as the first connection with the Cotton Belt, was 
upon the St. Louis, Iron Mountain & Southern Railway 
Company. If, in order to retain equipment on its own 
line, the Iron Mountain should insist upon transferring 
the lading to another car at its junction with the 
Cotton Belt, such action probably would not result in 
damage to the shipper. But the rights of the Iron 
Mountain in that respect are not before us on this 
record. 

Under the tariffs and practices in force, complainant 
was compelled to secure a bill of lading for the out- 
bound shipment from the Iron Mountain; and as it was 
the duty of that road to continue the transportation 
from Little Rock at least to the Cotton Belt connection, 
we cannot avoid the conclusion that, in case the Iron 
Mountain was unable to secure a car from the Cotton 
Belt, it should have tendered one of its own cars to 
complainant. It is not intended, however, that this 
ruling shall be regarded as a precedent applicable to 
other cases that may involve practices obtaining at 
milling-in-transit points. If other cases arise they will 
be determined upon their own merits. 

It is to be regretted that the defendants have not 
agreed upon a method of procedure at Little Rock such 
as would insure the expeditious handling of milling-in- 
transit traffic at that point; and we can not too strongly 
urge upon them the necessity of so doing. Unless such 
arangement shall be effected, and evidence of the same 
filed with the Commission, within 90 days from the 
date hereof, the case will be further considered with 
the view to prescribing terms and conditions for the 
more effective operation of the tariffs to the end that 
complainant and other shippers at Little Rock may be 
insured adequate transportation service for their inter- 
state milling-in-transit business. 


Cement Rate Advance Outlawed 


OPINION NO. 1663 

Investigation and Suspension Dockets Nos. 38 and 38-A. 

(21 I. C. C.. Rep., .591.) 

IN THE MATTER OF THE INVESTIGATION AND 
SUSPENSION OF ADVANCES IN RATES BY CAR- 
RIERS FOR THE TRANSPORTATION OF CEMENT 
PLASTER FROM STATIONS IN OKLAHOMA TO 
STATIONS IN TEXAS. 


Submitted June 6, 1911. Decided November 7, 1911. 


Ipon the facts disclosed by the record; Ueld, That from 
Alva, Bickford, Ferguson, Okarche. Eldorado, Okeene, 
Southard, Roman Nose and Watonga, Okla. to Fort 
Worth and Dallas, Tex., the rate upon cement plaster in 
carloads, minimum 40,000 pounds, shculd not exceed 13 
cents per 100 pounds: and that from Cement, Marlow, 
Chambers and McAlester, Ok’a.. to Fort Worth and Dal- 
las, Tex., the rate upon cement laster in carloads, mini- 
mum 40,000 pounds, should not exceed 10 cents per 100 
pounds. 


“Under the fourth section of the act the defendants have 
filed with the Commission applications affecting the rates 
to intermediate points. «hese applications will be passed 
upon in due time, and, therefore, no conclusions as to such 
rates are herein expressed. 
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George A. Henshaw and C. B. Bee for corporation 
commission of Oklahoma, 

F. D. Fidler for Acme Cement Plaster Company. 

Fred H. Wood for St. Louis & San Francisco Rail- 
road Company. 

A. A. Hurd, J. R. Koontz and D. L. Meyers for Atchi- 
son, Topeka & Santa Fe Railway Company. 

W. F. Dickinson and Wallace T. Hughes for Chi- 
cago, Rock Island & Pacific Railway Company; Chicago, 
Rock Island & El Paso Railway Company; and Chicago, 
Rock Island & Gulf Railway Company. 

C. L. Fontaine for Wichita Falls & Northwestern 
Railway Company; Wichita Falls & Northwestern Rail- 
way Company of Texas, and Wichita Falls & Southern 
Railway Company. 

J. T. Allen and W. W. Miller for Missouri, Kansas 
& Texas Railway Company. 


Report of the Commission. 
MEYER, Commissioner: 

This report is the result of an investigation into 
certain increased rates on cement plaster applied by the 
defendants from Alva, Bickford, Ferguson, Marlow, 
Okarche, Cement, Eldorado, Okeene, Southard, Chambers, 


“Roman Nose, Watonga and McAlester, points in the state 


of Oklahoma, to certain destinations in Texas. Of the 
points of origin the Rock Island system serves 9, the 
Frisco 4, the Santa Fe 1, and the Missouri, Kansas & 


' Texas 2; the points of destination are Fort Worth and 


Dallas and intermediate stations in Texas. 

The tariff suspended in part by the order in Investi- 
gation and Suspension Docket No. 38 is known as Sup- 
plement No. 5 to I. C. C. No. 797, Southwestern Lines 
Tariff No. 25-J, issued February 20, 1911, by F. A. 
Leland, agent, to be effective April 3, 1911. By order 
of the Commission dated March 31, 1911, this supplement 
was suspended until August 1, 1911, and by order of 
June 19, 1911, the suspension was extended to February 
1, 1912. By its orders in Investigation and Suspension 
Docket No. 38-A, the Commission suspended certain 
items in Supplement No. 10 to the same tariff. The 
suspension of these items was occasioned by the fact 
that they involved some of the rates that the Commis- 
sion had previously suspended in Supplement No. 5. 

Fort Worth and Dallas are the largest consuming 
points for cement plaster in northern Texas, and the 
rates in force were made by the carriers in order to 
Place the various points of production on substantial 
competitive quality at Fort Worth and Dallas. 


Producers of cement plaster in Oklahoma are in 
competition not only with one another but with pro- 
ducers of cement plaster in the vicinity of Acme, Tex. 
From Acme, via the Fort Worth & Denver City Rail- 
way, the distance to Fort Worth is 196.5 miles and to 
Dallas 230.3 miles. For these distances the scale of 
rates promulgated by the railroad commission of Texas 
would be 17 cents; with the approval of that commission, 
however, that line has for some years maintained rates 
of 10 cents from Acme to Fort Worth and 11% cents to 
Dallas. 


The carriers serving the producing points in Okla- 
homa heretofore have had rates from such points to 
Fort Worth and Dallas which placed the plants at such 
points in Oklahoma on substantial rate equality with the 
plants at Acme. That is to say: 

The Chicago, Rock Island & Gulf Railway Company 
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has from all these producing points in Oklahoma to Fort 
Worth a rate of 10 cents per 100 pounds and to Dallas 
of 11 cents per 100 pounds. Stations between points of 
origin and Fort Worth are charged rates not higher 
than 10 cents, and stations between Fort Worth and 
Dallas are charged 11% cents, or one-half cent in excess 
of the rate to Dallas, 

The St. Louis & San Francisco Railroad Company 
has a rate of 10 cents from Alva, Bickford, Ferguson, 
Marlow, Okarche, Cement, Eldorado, Southard, Roman 
Nose and Watonga to Fort Worth. From McAlester the 
rate to Fort Worth is 13 cents. To intermediate points 
the rates generally conform to the requirements of the 
fourth section of the Act. 

The Missouri, Kansas & Texas Railway Company 
has a rate of 11 cents from Cement, Eldorado, Okeene 
Southard, Chambers and McAlester to Dallas. Rates via 
this road to stations between points of origin and Dallas 
are not adjusted to conform to the long-and-short-haul 
clause of the Act. 

The Gulf, Colorado & Santa Fe Railway Company 
has a rate of 11 cents from Cement, Eldorado, Okeene, 
and Southard to Fort Worth, and of 18 cents to Dallas. 
From McAlester this road has a rate of 13 cents to 
Fort Worth and Dallas. The intermediate rates of this 
carrier conform in part to the requirements of the fourth 
section. The rate suspended and now under investiga- 
tion is a group rate of 17 cents per 100 pounds from 
all the points of production in Oklahoma to all the points 
in Texas named. Until the orders of suspension expire or 
are vacated the old rates remain in effect. 

In many instances, apparently, rates from Acme, 
Tex., and from the points of origin in Oklahoma are 
higher to stations between Fort Worth-Dallas and the 
Texas-Oklahoma state line than to Fort Worth-Dallas. It 
is perhaps a fair inference from the record that the 
increase in the rates suspended in this case was made 
by the carriers in order to conform to the fourth section 
of the Act and at the same time to augment their 
revenues, 

The application of the advanced rates to Fort Worth 
and Dallas, the largest consuming points in northern 
Texas, would probably result in checking all movement 
of cement plaster from the Oklahoma plants to such 
points so long as lower rates applied -from Acme, Tex. 

From Acme, Tex., to Kansas City, Mo., the rate via 
the lines of certain of the defendants is 13 cents per 
100 pounds; and this rate is applied generally as a maxi 
mum to intermediate points, such as points in Oklahoma. 
The record does not show the extent of competition in 
Oklahoma between local plants and the Texas plants 
at Acme. We may assume, however, that neither the 
Oklahoma producers nor the Texas producers can meet 
competition at points of local production or in thei 
vicinity. So far as this investigaticn is concerned, com 
petition between the Texas and_ Oklahoma producers 
seems to be centered at Fort Worth and Dallas and at 
towns between these places and the Texas-Oklahom: 
state line. 

Table No. 1, following, shows distances, rates ani 
revenues per ton per mile from Acme, Tex., to various 
points in Oklahoma. Table No. 2 shows the averag: 
distance from various points in Oklahoma to Fort Worth 
and Dallas, the revenue per ton per mile under the sus 
pended rate, and the revenues per ton per mile whicl 
would accrue to the carriers via the short lines at rate: 
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of 13 cents from the more distant points of origin and 
of 10 cents from those nearer to Fort Worth-Dallas. 


Table No. 1.—From Acme, Tex. 





Revenue 

Per Ton- 
To— Distance, Rate, Mile, 
Miles. Cents. eee 

MelahOUA. “EET cc cc caked cboessacasen 9 10 1 

+ aru 2 sc, A pee Soe eet eke 223 13 11.6 
Durant . cacepeces cove cckaecsmeeseeccens 231 13 11.3 
BOkOSHES scccccccccsccsscvevcssovevce 385 18 9.3 
McAlester = sec ccccccvccvvcesessecese 307 13 8.4 
MuUSKOBEE 2... cere eeeccecccccersecees 361 13 7.2 
Winlte. < Fatide Schon so ovis ces dye te cswe 369 13 7.0 
Chan dep ,.avc « vcwieeisccdeccccccembesesocs 235 13 11.0 
Avard 280 13 9.3 
Welch tule. Ie 13 6.6 
Maud saan! Te 13 10.6 
PRWNCG js VE. o'seleo bolls Oi ccbeeeecude 290 13 -9 


Table No 2.—From Stations in Oklahoma to Stations in Texas. 


Average Average Average 
Revenue Revenue Revenue 
Average per per per 
Distance to Ton-Mile Ton-Mile Ton-Mile 
Fort Worth- at 17-cent ati3-cent at10-cent 
Dallas. Rate. Rate. Rate. 
From— Miles. Mills. Mills. Mills. 
AlVR, . «cn baseeeses 353 9.6 7.3 we a 
Bickford ......... 274 12.4 9.5 
Ferguson ......--. 279 12.2 9.3 
Okarche .....-..- 241 14.1 10.8 
Eldorado ........ 224 15.1 11.6 
Okeene ...--e+e0% 286 11.9 9.1 
Southard ........ 332 10.2 7.8 
Roman Nose..... 270 12.6 9.6 
Watonga ........ 266 12 my 9.8 tne 
COMER Siisiescet 212 16.0 hoa 9.4 
Marlo * is -05000 0,0 164 20.7 12.2 
Chambers ....... 187 18.2 » cam 10.7 
McAlester ....... 192 17.7 eae 10.4 


Regarding the rates from the Oklahoma points of 
origin to Fort Worth and Dallas, under all the circum- 
stances of this case, it would seem to be our duty to 
group the points of origin and of destination for the 
purpose of prescribing maximum rates. In making such 
groups we follow not only established rate-making cus- 
toms in the southwestern section of the country, but 
the particular action of the carriers with respect to the 
subject matter now under investigation. Two groups of 
points of origin seem to be necessary in order to do 
justice to the rights of the carriers and of the shippers, 
and these are made substantially upon the ground of dis- 
tance, bearing in mind the general proposition governing 
all group rates, that differences in rates based upon 
distance should decrease as the distance to points of 
destination increases; and that as between points em- 
braced within the same rate group the percentage of 
distance over or under the average distance of the group 
to point of destination should not be excessive. 

Under all the circumstances and conditions of this 
case our conclusions are, and we therefore find, that the 
proposed rate of 17 cents per 100 pounds on cement 
plaster from stations in Oklahoma to stations in Texas 
would be unjust and unreasonable; that the rate from 
Alva, Bickford, Ferguson, Okarche, Eldorado, Okeene, 
Southard, Roman Nose and Watonga, in Oklahoma, to 
Fort Worth and Dallas, in Texas, should not exceed 13 
cents per 100 pounds in carloads, minimum 40,000 pounds; 
and that the rate from Cement, Marlow, Chambers and 
McAlester, in Oklahoma, to Fort Worth and Dallas, in 
Texas, shall not exceed 10 cents per 100 pounds in car- 
loads, minimum 40,000 pounds. 

By Supplement No. 10, the Chicago, Rock Island & 
Gulf Railway Company proposed, with respect to Bick- 
ford, Ferguson, Marlow, Okarche, Roman Nose and 
Watonga, Okla., to restore the rate of 10 cents to Fort 
Worth and intermediate points in Texas and the rate of 
114% eents to points between Fort Worth and Dallas and 
to increase the rate to Dallas from 11 to 11% cents. In 
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view of this increase and of the investigation of the 


advanced rates named in Supplement No. 5, which was 


pending at, the time Supplement No. 10 was filed, June 
21, 1911, the Commission, as before stated, suspended 
the items in Supplement No. 10 that contained the rates 
in question. 

The rates herein ordered are intended as maxima 
and should not be interpreted as authorizing the Chicago, 
Rock Island & Gulf Railway Company to increase any 
rates named by it in Supplement No. 10. Under the 
Fourth section of the Act, the defendants have filed with 
the Commission applications affecting the rates to inter- 
mediate points. These applications will be passed upon 
in due time and, therefore, no conclusions as to such 
rates are herein expressed. An order will be issued in 
accordance with the foregoing conclusions. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 7th day of November, A. D. 1911. 

Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James §. Harlan, Charles C, 
McChord, Balthasar H. Meyer, Commissioners. 


° 


Investigation and Suspension Dockets Nos. 38 and 38-A. 


IN THE MATTER OF THE INVESTIGATION AND 
SUSPENSION OF ADVANCES IN RATES BY CAR- 
RIERS FOR THE TRANSPORTATION OF CEMENT 
PLASTER FROM STATIONS IN OKLAHOMA TO 
STATIONS IN TEXAS. 


It appearing, That on the 31st day of March, 1911, 
the Commission entered upon an investigation concern- 
ing the propriety of the advances and the lawfulness 
of the rates and charges stated in certain schedules 
contained in Supplement No. 5 to I, C. C. No. 797, 
Southwestern Lines’ Tariff No. 25-J, to be effective 
April 3, 1911, and subsequently entered upon an inves- 
tigation concerning the propriety of certain items in 
Supplement No. 10 to the same tariff, which supplements 
stated new rates applicable upon cement plaster in 
carloads from certain points in Oklahoma to certain 
points in Texas, via the lines of the defendants herein 
named; and that the Commission ordered that the op- 
eration of said items as to cement plaster be suspended; 


It further appearing, That a full investigation of 
the matters and things involved having been had, and 
the Commission having, on the date hereof, made and 
filed a report containing its findings of fact and con- 
clusions thereon, which said report is hereby referred 
to and made a part hereof: 


It is ordered, That the orders of the Commission 
suspending said items in said supplements be, and they 
are hereby, vacated and set aside as of date January 
2, 1912, 


It is further ordered, That the defendants herein 
named, according as their various lines or routes may 
run, and according as they participate in the traffic, be, 
and they are hereby, notified and required, on or before 
the 2d day of January, 1912, to cease and desist, and 
for a period of two years thereafter to abstain, from 
charging, demanding, collecting, or receiving for the 
transpertation of cement plaster in carloads from the 
below-named points in Oklahoma to the below-named 
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points in Texas, any rates that will exceed the fol- 
lowing: From Alva, Bickford, Ferguson, Okarche, Eldo- 
rado, Okeene, Southard, Roman Nose and Watonga, Okla., 
to Fort Worth and Dallas, Tex., 13 cents per 100 pounds; 
and from Cement, Marlow, Chambers. and McAlester, 
Okla., to Fort Worth and Dallas, Tex., 10 cents per 
100 pounds. 

It is further ordered, That said defendants, accord- 
ing as their various lines or routes may run, and ac- 
cording as they participate in the traffic, be, and they 
are hereby, notified and required, on or before the 2d 
day of January, 1912, to establish, and for a period of 
two years thereafter to maintain, and apply to the 
transportation of cement plaster in carloads, with mini- 
mum carload weight of 40,000 pounds, from the below- 
named points in Oklahoma to the below-named points 
in Texas, rates not in excess of the following, to wit: 
From Alva, Bickford, Ferguson, Okarche, Eldorado, 
Okeene, Southard, Roman Nose and Watonga, Okla., to 
Fort Worth and Dallas, Tex., 13 cents per 100 pounds; 
and from Cement, Marlow, Chambers and McAlester, 
Okla., to Fort Worth and Dallas, Tex., 10 cents per 
100 pounds. 


And it is further ordered, That a copy of this order 
be served upon each of the defendants, hereto, viz.: 


Arkansas, Louisiana & Gulf Railway Company; 
Arkansas Western Railway Company; Atchison, Topeka 
& Santa Fe Railway Company; Beaumont, Sour Lake 
& Western Railway Company; Chicago, Rock Island & 
El Paso Railway Company; the Chicago, Rock Island 
& Gulf Railway Company; the Chicago, Rock Island 
& Pacific Railway Company; Denison & Pacific Suburban 
Railway Company; Eastern Railway Company of New 
Mexico; Pecos & Northern Texas Railway Company; 
Pecos River Railroad Company; El Paso & Northeastern 
Railroad Company; El Paso & Southwestern Company; 
El Paso & Southwestern Railroad Company of Texas; 
Fort Smith & Western Railroad Company; Fort Worth 
& Denver City Railway Company; Fort Worth & Rio 
Grande Railway Company; Galveston, Houston & Hen- 
derson Railroad Company; the Gulf & Interstate Rail- 
way Company of Texas; Gulf, Colorado & Santa Fe 
Railway Company; the Hearne & Brazos Valley Rail- 
road Company; Iberia & Vermillion Railroad Company; 
International & Great Northern Railroad (T. J. Free- 
man, receiver); the Kansas City, Mexico & Orient 
Railway Company; Kansas City, Mexico & Orient Rail- 
way Company of Texas; the Kansas City Southern 
Railway Company; Leavenworth & Topeka Railway 
Company; Louisiana & Arkansas Railway Company; 
Louisiana & Northwest Railroad Company; Louisiana 
Railway & Navigation Company; Louisiana Western 
Railroad Company; Mallory Steamship Company; Mid- 
land Valley Railroad Co.; Mallory Steamship Co.; Missouri 
& North Arkansas Railroad Company; Missouri, Kan- 
sas & Texas Railway Company; the Missouri, Kansas 
& Texas Railway Company of Texas: Missouri, Okla- 
homa & Gulf Railway Company; the Missouri Pacific 
Railway Company; St. Louis, Iron Mountain & Southern 
Railway Company; Morgan’s Louisiana & Texas Rail- 
road & Steamship Company; New Orleans, Texas & 
Mexico Railroad Company; Oklahoma Central Railway 
Company (Asa E. Ramsey, receiver); Opelousas, Gulf 
& Northeastern Railway Company; Orange & North- 
western Railroad Company; Paris & Great Northern 


Railroad Company; St. Louis & San Francisco Railroad 
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Company; St. Louis, Brownsville & Mexico Railway 
Company; St. Louis, El Reno & Western Railway Com. 
pany; St. Louis, San Francisco & Texas Railway Com- 
pany; St. Louis Southwestern Railway Company: st. 
Louis Southwestern Railway Company of Texas; San 
Antonio & Aransas Pass Railway Company; Shreveport, 
Alexandria & Southwestern Railway Company; Louisi- 
ana & Pacific Railway Company; The Sibley, Lake Bis- 
teneau & Southern Railway Company; The Woodworth 
& Louisiana Central Railway Company; Southern Kansas 
Railway Company of Texas; Southern Pacific Company; 
Stephenville North & South Texas Railway Company: 
Galveston, Harrisburg & San Antonio Railway Company; 
Texas & New Orleans Railroad Company; Houston & 
Texas Central Railroad Company; Houston East & West 
Texas Railway Company; Houston & Shreveport Railroad 
Company; Texarkana & Fort Smith Railway Company: 
The Texas & Gulf Railway Company; Texas & Pacific 
Railway Company; Texas Central Railroad Company: 
The Texas Mexican Railway Company; Texas Midland 
Railroad Company; Tremont & Guif Railway Company; 
The Trinity & Brazos Valley Railway Company; Vicks- 
burg, Shreveport & Pacific Railway Company; Weather- 
ford, Mineral Wells & Northwestern Railway Company; 


Wichita Falls & Northwestern Railway Company: 
Wichita Falls & Northwestern Railway Company of 
Texas; Wichita Falls & Southern Railway Company; 


The Wichita Valley Railway Company. 


Reductions Must Be Made 


OPINION NO. 1680 
No, 2537. 
(21 I, C. C. Rep. 640.) 
PORTLAND CHAMBER OF COMMERCE 
vs. 
OREGON RAILROAD & NAVIGATION COMPANY ET AL 





No. 2545. 
TRANSPORTATION BUREAU OF SEATTLE CHAMBER 
OF COMMERCE ET AL. 
vs. 

NORTHERN PACIFIC RAILWAY COMPANY ET AL. 
Submitted March 24, 1911. Decided November 14, 1911. 
Upon further consideration of the original record, as well as ex- 
amination of additional data submitted by defendants in the 
above-entitled cases, the Commission adheres to the con- 

clusion announced in its original report, 19 I. C. C. Rep., 265, 

to the effect that defendants’ interstate class rates from 

Seattle, Wash.; Tacoma, Wash.; and Portland, Ore., to points 

in Washington, Oregon, Idaho and Montana are unreasonable 

and should be reduced. Order to that effect entered. 

Teal, Minor & Winifree for complainants. 

W. A. Mears for Seattle Chamber of Commerce. 

J. E, Belcher for Tacoma Traffic Association. 

Fred Pugh, E. O. Connor, and H. M. Stephens 
for city of Spokane, county of Spokane, Spokane Cham- 
ber of Commerce and Spokane Jobbers’ Association, 
interveners. 

H. M. Stephens for Walla Walla Commercial Club, 
intervener. 

Hale Holden, Pierce Butler, C. G. Davies and W. R. 
Begg for Great Northern Railway Company. 

Charles W. Bunn and Charles Donnelly for Northern 
Pacific Railway Company. 

F. C. Dillard and W. W. Cotton for Oregon Railway 


& Navigation Company; Oregon Short Line Railroad 








pecember 2, 


Company; C 
pany, and Ul 
Supp! 
McChord, C 
In respec 
above-entitle 
with the Cc 
mated losse 
an order be 
cent their 
Seattle, Wa 
ington, Ores 


by the car 
has been h 


position. 

Distances of 
Distances in 
Distances in 
Distances in 
Distances in 
Distances in 


Distances in 


These 
divided int 
Under dir 
result fro1 
from the ¢ 
outlined, 
classes: 
are made 
recly affec 
to relative 
affected by 
to the rate 

The d 
upon basi; 
months of 
The direc 
puted by 
the four 
tabulation 
effect of 1 
revenues 


Oregon Rai 
Oregon She 
Great Nort 
Northern |] 


Total 


It wi 
reduction 
will resu 
the opini 
adjustme: 
in order 
directly | 
ing reve 
revenues 


Name o 
Oregon Re 
gation | 
Oregon Sk 
Co; 2° 
Great Nor 
Northern 


Total 





1680 


i AL 


BER 


AL. 


3 ex- 
1 the 
con- 
, 265, 
from 
oints 
nable 


hens 
ham- 
tion, 
Club, 


y. R. 


hern 


lway 
lroad 


pecember 2, 1911 









Company; Oregon, Washington & Idaho Railroad Com- 
pany, and Union Pacific Railroad Company. 

Supplemental Report of the Commission. 
McChord, Commissioner: 

In response to he opinion of the Commission in the 
above-entitled cases, 19 I. C. C. Rep., 265 defendants filed 
with the Commission detailed reports showing the esti- 
mated losses in revenue which they would suffer should 
an order be made requiring them to reduce by 20 per 
cent their interstate class rates from Tacoma, Wash., 
Seattle, Wash., and Portland, Ore., to points in Wash- 
ington, Oregon, Idaho and Montana, The data submitted 
by the carriers has been examined, further argument 
has been had, and the. cases now stand for final dis- 
position. 





Distances OF 100 Wildes: OF BOM. on ow cei cccc ccc cvessccveccsgsisieese®*? 
Distances in excess of 100 miles, but not greater than 200 miles--- 
Distances in excess of 200 miles, but not greater than 300 miles--- 
Distances in excess of 300 miles, but not greater than 400 miles--- 
Distances in excess of 400 miles, but not greater than 500 miles... 
Distances in excess of 500 miles, but not greater than 600 miles--- 
Distances in excess of 600 miles, but not greater than 700 miles... 








These losses, as estimated by the carriers, are 
divided into two general classes, direct and indirect. 
Under direct losses are included those which would 
result from reductions in the interstate class rates 
from the cities named to the field of destination above 
outlined, The indirect losses are divided into two 
classes: (1) Losses due to reductions in rates that 
are made by combination with some of the rates di- 
recly affected by the proposed order. (2) Losses due 
to relative adjustments in rates which are not directly 
affected by the order, but which are made with relation 
to the rates which are directly so affected. 

The direct and indirect losses were both computed 
upon basis of the actual movement of freight for the 
months of October, 1909, January, April and July, 1910. 
The direct and indirect losses for one year were com- 
puted by multiplying by three the estimated losses for 
the four representative months. Following is given a 
tabulation which sets forth the carriers’ estimate of the 
effect of the order contemplated in the opinion upon the 
revenues of the principal defendants: 


Name of carrier. 
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It will be observed that the total loss estimated 
by the carriers, even including the large amount said 
to be due to relative adjustments, amounts to less than 
one per cent of their net operating revenue. The finan- 
cial condition of these defendants appears to be such 
that the Commission need not hesitate to establish the 
rates which it has found to be reasonable. 

We find that defendants’ present class rates for the 
interstate transportation of freight from Tacoma and 
Seattle, Wash., and Portland, Ore., to points in Wash- 
ington, Oregon, Idaho and Montana are unjust and 
unreasonable; and the rates set forth in the following 
table, in cents per 100 pounds, for the distances stated, 


are hereby found to be just and reasonable maximum 
rates for the future. 


Class— 


1 2 3 5 A B Cc D E 
Cts. Cts. Cts. Cts. Cts, Cts. Cts. Cts. Cts. Cts. 
Hite dhe 6 50 43 35 30 25 0 15 

ee ee 2 61 50 43 36 36 29 22 18 14 


ey 91 17 64 55 46 46 36 27 23 18 
ae Mahe 110 94 77 66 55 55 44 33 28 22 
pe Por 129 110 90 77 65 65 52 39 32 26 
Bee ih dae * 147 125 103 88 74 74 59 44 37 29 
Seek whiz 164 139 115 98 82 82 66 49 41 33 

An order will be entered prescribing for the future 
the rates above set forth, without prejudice, however, to 
any application defendants may have on file for relief 
under the fourth section of the act. It is expected that 
defendants will establish rates to points at distances 
intermediate to those named, and at distances in ex- 
cess of 700 miles, in conformity with those prescribed 
for 100-mile intervals up to and including 700 miles. 

It is not to be inferred that the Commission is of 
opinion that distance is in all cases the controlling 
factor in rate making, or that there are not many 
other matters which may properly influence particular 
rates. But in the present instance there seems to be 
no reason why the east bound distributing rates from 
Portland, Seattle and Tacoma should not be constructed 
on a mileage basis, and an order of this nature will no 
doubt result in a more satisfactory adjustment than the 
establishment of particular rates to representative 
destinations. 








Indirect losses. 








Revenue Direct Due to Due to re- Total Reduc- 
under pres- losses, one combina- lative adjust- losses. tion. 
ent rates. year. tion rates. ments. 

06.46 $36,536.97 $29,524.86 $ 37,919.91 $103,981.74 he4 ae 
Oregon il en Tas OObs 5 ig SS oi tees $ 826,406.4 6,536. 29,524. ,919. ,981. 2.5 
Oregon Short Line R. RCo Pitan sm wlhla aoe CR ene 8,4 Swe 206,872.02 35,569.92 teeseeees 5,787.15 41,357.07 20.0 
STORE PUNT TEN Oe ee chee ccc decbecesvecbecbésecceses 561,739,71 9,015.06 1,032.00 82,252.50 92,299.56 16.4 
ert Gite GIN ain bs da tite oas ds Swasih ie comequbarase 1,461,434.97 45,798.99 19,036.92 186,596.07 251,431.98 17.1 


yi a ane es ee ees eee eee re re $3,056,453.16 $126,920.94 $49,593.78 $312,555.63 $489,070.35 16.0 


It will thus be seen that by far the most important 
reductions in revenue, which the defendants estimate 
will result from an order of the nature proposed in 
the opinion, will be the indirect losses due to relative 
adjustments of other rates that would require correction 
in order to preserve their proper relation to the rates 
directly reduced. The following table shows the operat- 
ing revenues, operating expenses and net operating 
revenues of the roads above mentioned for the year 1910: 


Operating Operating Net operating 


Name of carrier. revenues. expenses. revenue. 
Oregon Railroad & Navi- 
SHtigd Gass vcsicae > ts $15,054,740.00 $ 8,806,467.84 $ 6,248,272.16 


Oregon Short Line R. R. 

RoQ, a a ah ede bans o 20,822,846.65 9,541,573.86 11,281,272.79 
Great Northern Ry. Co. 64,125,925.78 38,818,582.45 25,307,343.33 
Northern Pacific Ry. Co. 74,525,826.19 45,987,405.33 28,538,420.86 


EAS! Py $174,529,338.62 "$103, 154,029.48 $71,375,309.14 








ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on the 
14th day. of November, A. D. 1911. 

Judson C. Clements, Charles A. Prouty, Franklin K,. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 


No. 2537. 
PORTLAND CHAMBER OF COMMERCE 
vs. 

THE OREGON RAILROAD & NAVIGATION COMPANY; 
OREGON SHORT LINE RAILROAD COMPANY; 
OREGON, WASHINGTON: & IDAHO RAILROAD 
COMPANY; AND UNION PACIFIC RAILROAD 
COMPANY. 
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No. 2545, 

TRANSPORTATION BUREAU OF SEATTLE CHAMBER 
OF COMMERCE AND THE TACOMA TRAFFIC 
ASSOCIATION 

vs. 

NORTHERN PACIFIC RAILWAY COMPANY; WASHING- 
TON & COLUMBIA RIVER RAILWAY COMPANY; 
BUTTE, ANACONDA & PACIFIC RAILWAY COM- 
PANY; MONTANA RAILROAD COMPANY; YEL- 





Distances of 100 miles or less 








LOWSTONE PARK RAILROAD COMPANY; GREAT 

NORTHERN RAILWAY COMPANY; MONTANA 

& GREAT NORTHERN RAILWAY COMPANY; 

CROW’S NEST SOUTHERN RAILWAY COMPANY; 

MONTANA CENTRAL RAILWAY COMPANY; 

DULUTH, WATERTOWN & PACIFIC RAILWAY 

COMPANY; AND THE WILLMAR & SIOUX FALLS 

RAILWAY COMPANY. 

These cases being at issue upon complaints and an- 
swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things involved having been had, and the Commission, 
having, on the 7th day of June, 1910, made and filed 
a report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof, and the Commission having in said 
report provided that no order should be entered until 
statistics could be obtained showing the result upon 
defendants’ revenue of reductions in rates proposed by 
said report; and such statistics having been obtained 
and considered by the Commission, and the Commission 
being of the opinion that defendants’ present class 
rates for the interstate transportation of freight from 
Tacoma and Seattle, Wash., and Portland, Ore., to 
points in Washington, Oregon, Idaho and Montana, are 
unjust and unreasonable; and having found that the 
rates set forth in the folowing order, in cents per 100 
pounds, for the distances stated, are just and reasonable 
maximum rates to be observed for the future: 

It is ordered, That the defendants in case No. 2537, 
The Oregon Railroad & Navigation Company; Oregon 
Short Line Railroad Company; Oregon, Washington & 
Idaho Railroad Company; and Union Pacific Railroad 
Company, be, and they are hereby, notified and re- 
quired to cease and desist, on or before the 2d day of 
January, 1912, and for a period of two years thereafter 
to abstain, from charging, demanding, collecting or re- 





Distances of 100 miles or less 
Distances in excess of 100 miles, but not greater than 200 miles 
Distances in excess of 200 miles, but not greater than 300 miles 
Distances in excess of 200 miles, but not greater than 400 miles 
Distances in excess of 400 miles, but not greater than 500 miles 
Distances in excess of 500 miles, but not greater than 600 miles 
Distances in excess of 600 miles, but not greater than 700 miles 





ceiving their present class rates for the interstate trans- 
portation of freight from Portland, Ore., to poinst east, 
northeast and southeast thereof on their lines in the 
states of Washington, Idaho and Montana. , 

It is further ordered, That said defendants in case 
No. 2537 be, and they are hereby, notified and required 
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Distances in excess of 100 miles, but not greater than 200 miles... 
Distances in excess of 200 miles, but not greater than 300 miles... 
Distances in excess of 300 miles, but not greater than 400 miles... 
Distances in excess of 400 miles, but not greater than 500 miles... 
Distances in excess of 500 miles, but not greater than 600 miles... 
Distances in excess of 600 miles, but not greater than 700 miles... 
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to establish, on or before the 2d day of January, 1912, 
and for a period of two years thereafter to maintain, 
and apply to the interstate transportation of freight from 
Portland, Ore., to points east, northeast and southeast 
thereof on their lines in the states of Washington, Idaho 
and Montana, class rates that shall not exceed the fol- 


lowing-named rates, in cents per 100 pounds, for the 
distances named below: 


Class— 
1 2 3 4 Saat oe C D 28 
Cts. .Cis.. Cts. Cts, Cte... Cte. Cie; Cte Cts. Ctz 
adéeuusee 50 4 35 30 25 25 20 15 13 10 


errr 72 61 50 43 36 36 29 22 18 14 


The maximum rate§ to be observed in establishing 
rates for intermediate distances and distances exceeding 
700 miles are not herein prescribed, but are left to the 
adjustment of the carriers defendants herein. This 
order is made without prejudice to any application de- 
fendants may have on file for relief under the provisions 
of the fourth section of the act. 

It is further ordered, That the defendants in case No. 
2545, Northern Pacific Railway Company; Washington & 
Columbia River Railway Company; Butte, Anaconda & 
Pacific Railway Company; Montana Railroad Company; 
Yellowstone Park Railroad Company; Great Northern 
Railway Company; Montana & Great Northern Railway 
Company; Crow’s Nest Southern Railway Company; 
Montana Central Railway Company; Duluth, Watertown 
& Pacific Railway Company; and The Willmar & Sioux 
Falls Railway Company, be, and they are hereby, noti- 
fied and required to cease and desist, on or before the 
2d day of January, 1912, and for a period of two years 
thereafter to abstain, from charging, demanding, col- 
lecting or receiving their present class rates for the 
interstate transportation of freight from Seattle, Wash., 
and Tacoma, Wash., to all points on their lines of road 
in the states of Idaho and Montana, and to all points 
on the line of the Northern Pacific Railway Company in 
Oregon east of Ring, Ore. 

And it is further ordered, That said defendants in 
case No. 2545 be, and they are hereby, notified and 
required to establish, on or before the 2d day of Jan- 
uary, 1912, and for a period of two years thereafter 
to maintain, and apply to the interstate transportation 
of freight from Seattle, Wash., and Tacoma, Wash., to 
all points on their lines in Idaho and Montana, and to 
all points on the line of the Northern Pacific Railway 
Company in Oregon east of Ring, Ore., class rates that 
shail not exceed the following-named rates, in cents 
per 100 pounds, for the distances named below: 


Class— 
2 4 5 A B Cc D E 
Cte. Cts. Cts. Cts.) Cts. Cts.’ Cts. Cts. Cts. Cts. 
50 43 35 30 25 25 20 15 3 10 
8 14 
‘ 18 


308 bo 
4 =3 bo GO CO 


The maximum rates to be observed in establishing 
rates for intermediate distances and distances exceeding 
700 miles are not herein prescribed, but are left to the 


adjustment of the carriers defendants herein. This 
order is made without prejudice to any application 
defendants may have on file for relief under the pro 
visions of the fourth section of the act. 


December 2, 
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ties applied a minimum of 32,000 pounds thereto; com- 


Crosstie Minimum Unreasonable 


. 
4 1912, plainant asserts that this method of procedure has re- 
‘Antain, —— sulted in an unjust and unreasonable advance in rates 
t trom OPINION NO. 1682 on crossties. The so-called advance in the rates oc- 
itheast No. 3594. curred in 1904. The complaint against those rates was 
Idaho (21 I. GC. C. Rep., 647.) not filed until 1910. The petition sets forth that, as 
he G. 8S. BAXTER & CO a result of the foregoing readjustment of the crosstie 
e ° . . . 
ol rates, it has been compelled to pay on the shipments 
or the = named in the complaint charges which aggregate several 
GEORGIA SOUTHERN & FLORIDA RAILWAY thousand dollars more than would have been the case 
| 2 COMPANY. if the per-car rates or their equivalent had been con- 
. Cts. Submitted May 5, 1911. Decided November 14, 1911. tinued. 
5) ) 
’ _ Rates on ecrossties from points on defendant’s lines in south- 
2 ue 1 cae Chores, ta Sabknonvile, a. net toend to be In further substantiation of the allegation that the 
8 «9g unreasonable. rates on crossties are unreasonable, complainant calls 
32g fendant maintai ini arload weight on lumber of : ' 
7 = 2. De 1.00e pounie pi cemamar w of 32,000 pounds. ate oni attention to the fact that the interstate rates to Jack 
$1 33 tenance of higher minimum on crossties than contempo- sonville are somewhat in excess of the Georgia intra- 
— raneously maintained on lumber found to be unreasonable. state rates on crossties originating in the same territory; 
ay C. L. Redding for complainant. but the testimony of defendant is that it has several 
to re R. Walton Moore for defendant. times protested to the Georgia commission and sought 
This Report of the Commission permission to raise its intrastate tie rates to correspond 
with the interstate rates, and that the Georgia com- 
on d 4 MMISSION 
visi Cf BY THE COMMIS : mission upon investigation of the proprietty of these 
_— Complainant is a copartnership engaged in the cross- requests has withheld its consent. While state rates 
ie ti tie business, with principal office at Jacksonville, Fla. are valuable for comparative purposes in fixing a rea- 
ily & In its petition, filed October 18, 1910, it is alleged that sonable charge for a transportation service, the assump- 
nda & unreasonable charges have been collected from it by ton of complainant that the action of the defendant 
a: ti t ties f ints in this case in maintaining higher transportation rates 
st defendant for the transportation of cross a rom poi on interstate than upon intrastate traffic amounts to 
stamsa on defendant’s lines in southeastern Georgia to Jackson: njawful discrimination on the part of the carrier is 
a ville, Fla. Reparation is asked. not sound, for upon the record it is shown that the 
ea At the hearing counsel for defendant entered an Condition is one over which the carrier has no control. 
Sioux objection to the introduction of evidence bearing upon In further support of the contention that the rates 
7, noti- anything but the construction of the tariffs, it being in question are unreasonable, the complainant introduced 
re the asserted that that was the only issue raised in the the following table showing comparative rates on the 
) years petition. This matter is again referred to in the brief. same commodity on other lines in this territory: 
g, col- An examination of the pleadings, however, shows that, kates on crossties, in cents per 100 pounds, from Georgia South- 
or the while the matter of overcharges is raised in the com- ee th dedioeiiie tie eres “ox at aes eine 
Wash. plaint, there is also a general allegation of unreason- minimum. z ' ; 
yf road ableness against the rates in question, Miles G. S. & F. Stations. —_ Miles A, C. L. Stations, = 
ae The complaint contains numerous lists of shipments 3) Magy, diass....20.., 4:2 $2 Uptonvillé, Plas... 3.46 
any in the assessments upon which are indiscriminately al- = Fargo, BME Ass. 23 winvan 4.6 72 Bragenss, ES 3.44 
leged to be overcharges and unreasonable charges. It 92 Haylow, Gal... 4 92 Paltfax, Gane. 2200) 4.08 
ints in was agreed at the hearing that complainant should fur- ia cies rs te teeeees oe ots ar casptem, _ teens eo 
d and nish to defendant evidence of charges having been col- 140 Sparks, Ga.....1..11 6.2 140 Brookfield, Ga....... 5 
>t Jan- J@ lected on any of the shipments in excess of the pub- 35) Wenona,'Ga.......... 6.8 200 De Witt, Ga...) 5163 
reafter lished tariffs, and that defendant should make refund ee -. ~ - apap es ges? S. A. L. Stations. — 
rtation J thereof; therefore all such matters will be eliminated 52 Seals, Gal...-....... 3.18 120 Limerick, Ga... 4.69 
sh., to from the present report, with the understanding that the (7% Bladen, Ga.......... Ce tae Coe ee ee ry? 
and to Commission will not further take up that feature of 92 Cox, Ga.............. 4.06 200 Danton, Ga.......... 5.69 
tailway the case unless it is advised that the agreement has The comparison of the rates involved with the rates 
2s that not been carried out. via other lines in the same territory indicates that de- 
ants : 
cel The petition sets forth that for several years the fendant's rates are considerably higher than the pre 
; vailing rates on the other lines named. It is stated that 
rates on crossties from points on the lines of defendant : : 
the lines whose rates are used for comparative purposes 
E Were per-car charges, and that defendant in changing : “2 k ill 
ts. Cts. these charges to a per-100-pound basis failed to extend ame FAQEEGS 12: g5vp te Tamuanehe the Cee eee 
13 10 . which they accord to Savannah and Brunswick, Com- 
18 14 the calculation beyond a tenth of a cent. For instance, : , 
9 «48 : a plainant also argues that rates on its crossties should 
c= the testimony is that where the caiculation came out 
so Se ne be less than on lumber, for the reason that the ties 
32 26 76 cents it was made 3.8 cents. The method by which 
37 29 . ¥ involved in this case are made from a low grade of 
41 33 the calculation was made is illustrated as follows: 
timber and are of less value than the lowest grade of 
‘lishing Twelve dollars being the per-car rate, that figure was rough lumber 
* ‘alk divided by 24,000, the then minimum weight on a carload ’ 
ceeding of ties, and this gave a rate of 5 cents per 100 pounds. Upon the record we are not convinced that the 


lication 
1e pro 





While a minimum of 24,000 pounds was thus used in 
reducing the per-car basis to a per-100-pound basis, the 
carriers in publishing the per-100-pound rates on cross- 


rates on crossties assailed in this proceeding have been 
shown to be unjust or unreasonable. 


A further matter raised by the complainant is 
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that the minimum carload weight on crossties has been 
advanced from 24,000 pounds to 32,000 pounds, while 
the minimum weight on lumber has been maintained at 
24,000 pounds. The defendant says that this arrange- 
ment is fot the convenience of those wishing to buy 
lumber in small quantities. This does not seem to 
satisfactorily explain the matter. The class of shippers 
that the carrier has in mind, and who desire to ship 
in smaller quantites, are, in fact, shippers of less- 
than-carload quantites, and it is the rates on such 
traffic that should be adjusted so that they will apply 
with reasonableness. The testimony in this case in- 
dicates that *both ties and lumber will load in excess 
of the respective minima established. In fact, the 
shipments in this case average 44,000 pounds per car. 
We have often held that the rates on ties should not 
exceed those on lumber manufactured from similar 
material, and manifestly an adjustment of minimum 
weights on lumber and ties which results in the 
higher charge on ties violates as well this principle 
of reasonableness, and defendants will be required to 
cease and desist from such an adjustment of the 
minima. It appears that about 5 per cent of the 
shipments named in the complaint were billed at 32,000 
pounds. We are of the opinion that any charges 
assessed in excess of the amount that would have 
accrued under the minimum weight contemporaneously 
in effect upon lumber’ were unjust and unreasonable, 
and reparation will be awarded on that basis, It was 
agreed.at the hearing that if a basis for reparation 
was fixed by the Commission, the parties would check 
the shipments involved and submit an agreed state- 
ment of the amount for verification by the Commission. 
No order of reparation will be entered therefore at 
the present time. 


ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D,. C., on 
the 14th day of November, A. D. 1911. 

Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mce- 
Chord, Balthasar H. Meyer, Commissioners. 


No. 3594, 
G. 8S. BAXTER & COMPANY 
vs. 
GEORGIA SOUTHERN & FLORIDA RAILWAY COM- 
PANY. 


This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by 
the’ parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a 
part hereof: 


It is ordered, That the above-named defendants be, 
and it is hereby, notified and required to cease and 
desist, on or before the 2d day of January, 1912, and 
for a period of two years thereafter to abstain, from 
basing its rates for the transportation of crossties upon 
a minimum carload weight in excess of the minimum 
carload weight contemporaneously applied to the move- 
ment of lumber. 
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Transit Rates Not Discriminatory 


OPINION NO. 1679 


No. 3738. 
F. S. JOHNSON & CO. ET AL. 
vs. 
ATCHISON, TOPEKA & SANTA FE RAILWAY 
COMPANY. 


Submitted March 25, 1911. Decided November 7, 1911 


The defendant permits milling in transit at St. Joseph ang 
Kansas City, Mo., of corn originating at points on the sg 
Joseph & Grand Island Railway, the product of which js 
shipped to Pacific coast terminals, at the through rate from 
point of origin to the destination of the product, and unde; 
this arrangement millers at St. Joseph and Kansas City may 
buy their corn at points west thereof on the St. Joseph & 
Grand Island Railway, while complainants, whose mills are 
at Milford and Firth, Neb., on the Chicago, Burlington & 
Quincy Railroad, are restricted in the purchase of corn to be 
milled by them in transit and forwarded to Pacific coast 
points to territory east of their mills; Held, Thatt, upon the 
facts of record, the adjustment complained of does not 
constitute undue prejudice against Milford and Firth within 
the meaning of the act to regulate commerce. 

A. C. Ricketts for complainants. 
T. J. Norton and D. L. Meyers for Atchison, Topeka 

& Santa Fe Railway Company. 

R. E. Hastings and Frank L. Sullivan for American 


Hominy Company, intervener. 


Report of the Commission, 
BY THE COMMISSION: 

The complainants, F. S. Johnson & Co. and Beatrice 
Corn Mills, are engaged in the milling business jn 
southeastern Nebraska, the former at Milford, 20 miles 
west of Lincoln, Neb., the latter at Firth, 22 miles south 
of Lincoln. By petition, filed December 24, 1910, it is 
alleged that defendant maintains a milling-in-transit rule 
which discriminates against complainants in favor of 
mills located at St. Joseph, Mo., and Atchison, Kan. 
The American Hominy Company, which operates a mill 
at St. Joseph, intervened on behalf of defendant. 


Both Milford and Firth are on the lines of the 
Chicago, Burlington & Quincy Railroad. The defendant 
company operates from Chicago to the Pacific Coast a 
line of railroad, which connects at St. Joseph and Kan- 
sas City, Mo., with the St, Joseph & Grand Island Rail- 
way, running from Kansas City and St. Joseph to Grand 
Island, Neb., 250 miles northwest of St. Joseph. 


The market price of corn in Nebraska is determined 
by the central markets of Chicago, St. Louis and Kansas 
City, and ascertained at a given point by deducting 
from the central market price the freight rate to that 
market. The price of corn diminishes west from the 
Missouri River in Nebraska as the freight rate in- 
creases to the central markets. The rate on corn from 
Grand Island to the central markets is 5 cents per 100 
pounds more than from Milford and Firth, and the price 
of corn at Grand Island that much less. The rate on 
corn from Grand Island to St. Joseph is 13.6 cents per 
100 pounds. 


The rate on milled products of corn from the Mis 
souri River to Pacific Coast terminals is 60 cents per 
100 pounds. Previous to December 20, 1910, defendant 
permitted transit privileges at St. Joseph, Atchison and 
Kansas City on shipments of grain originating on the 
St. Joseph & Grand Island Railway and taking a rate 
of 15 cents per 100 pounds or less to those points, when 
the products therefrom were to be shipped to Pacific 
Coast terminals or points basing thereon. On that date 
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this transit privilege was canceled as to Atchison, but 
is still maintained at St. Joseph and Kansas City. 
Under this transit privilege corn originating on the 


st. Joseph & Grand Island Railway is transported at 
the local rates to St. Joseph or Kansas City, there 
milled and reshipped over the' lines of defendant to 
California points at the through rate of 60 cents per 
100 pounds, defendant absorbing the freight charges 
exacted by the St. Joseph & Grand Island Railway. 
While the Chicago, Burlington & Quincy Railroad grants 
milling-in-transit privilege at Milford and Firth on grain 
which originates on its lines west of the Missouri River 
and east of those points, on grain originating west of 
Milford and Firth, shipped east to those points for 
milling, and destined to California, céOmplainants are 
compelled to pay the local rates to their mills in addi- 
tion to the rate of 60 cents to California terminals. 


Complainants contend that under the transit privi- 
lege as operated by defendant its competitors at St. 
Joseph are enabled to buy corn on the St. Joseph & 
Grand Island Railway at Grand Island, Neb., at 5 cents 
per 100 pounds less than the current price at Milford 
and Firth, transport it to St. Joseph and reship it to 
California points at the same rate for the entire move- 
ment as complainants are charged for the haul from 
Milford and Firth to the same destination. 

As noted, complainants are permitted by the Bur- 
lington to buy corn at points east of Milford and Firth, 
mill it at those points, and ship the product to the Pacific 
Coast under transit rates. Under the arrangement be- 
tween the Santa Fe and the St. Joseph & Grand Island, 
a miller at St. Joseph or Kansas City may purchase 
corn at points west thereof on the latter road, haul it 
east for milling, and ship the product west under the 
transit rate, while the millers at Milford and Firth must 
purchase their grain in territory east of their mills. 
The Santa Fe takes the position that if it is to procure 
tonnage from the St. Joseph & Grand Island, it must 
accept the traffic at its junctions with that carrier. 


Neither of complainants is on the line of defendant 
or the St. Joseph & Grand Island Railway. The Com- 
mission has repeatedly held that a carrier cannot be 
charged with giving preference or advantage to a com- 
munity which it does not serve; nor be charged with 
subjecting such community to prejudice or disadvantage. 
Bainbridge Board of Trade vs. L., H. &/St. L. Ry. Co., 
15 I, C. C. Rep., 586; Traugott Schmidt & Sons vs. 
M. C. R. R. Co., 19 I. C. C. Rep., 535; Roberts Cotton 
Oil Co. vs. I. C. R. R. Co., 21 I. C. C. Rep., 248. 


It is urged by complainants, however, that the St 
Joseph & Grand Island publishes no through rates on 
corn or corn products to California via defendant’s line, 
and that therefore there could be no transit privilege 
at St. Joseph and Kansas City on shipments originating 
on the St. Joseph & Grand Island Railway destined to 
California points. 

An examination of the tariffs on file with the Com- 
mission discloses that the St. Joseph & Grand Island 
Railway and the defendant concur in a tariff, I. C. C. 
No. 929, filed by R, H. Countiss on August 13, 1910, 
effective October 10, 1910, which tariff names a com- 
modity rate of 60 cents per 100 pounds on grain prod- 
ucts from all points on the St. Joseph & Grand Island 
Railway to California terminals. This tariff, being filed 


by the authorized agent of the St. Joseph & Grand 
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Island Railway, has the same legal status as though 
separately published and filed by the carrier. 

Complainants further urge that the privilege allowed 
by the Santa Fe is not in reality a “milling-in-transit” 
privilege, but permits an out-of-line haul, in that traffic 
originating on the St. Joseph & Grand Island must move 
in an easterly direction from points of origin to the 
milling points and then be hauled back in a westerly 
direction over defendant’s line to destination on the 
Pacific Coast. The record shows that the milling points 
are the only junction points between the St. Joseph & 
Grand Island and defendant’s lines. There is no evi- 
dence that defendant permits milling in transit except 
on traffic originating at points on the St. Joseph & 
Grand Island or on defendant’s own line as to which 
the milling points are intermediate to the originating 
points and points of destination on the route traversed. 

There is nothing in the record to show that the 
transit privilege complained of is confined to shippers 
located at St. Joseph and Kansas City, and is not avail- 
able to shippers at all points on the line of the St. 
Joseph & Grand Island Railway. Nor is there anything 
of record to show that the Chicago, Burlington & Quincy 
would consent to the desired arrangement with the 
defendant, The plain inference is that it would not, 
as by so doing it would deprive itself of the long west- 
ward haul of the traffic and the resulting revenue. 
Furthermore, the Burlington has not been made a party 
to this proceeding. Upon the facts of record we do 
not find that the adjustment of which complaint is 
made results in undue prejudice to complainants within 
the meaning of the act. It follows that the complaint 
must be dismissed, and it will be so ordered. 


Not Entitled to Reparation 


OPINION NO. 1676 
No. 3617. 
(21 I. C. C. Rep., 617.) 
Cc. C. FOLLMER & COMPANY 
VS. 

BELLINGHAM BAY & BRITISH COLUMBIA RAILROAD 

COMPANY ET AL. 

Submitted June 26, 1911. Decided November 7, 1911. 


A car of shingles arrived at Superior Dock, Wis., on November 
2 consigned via a lake line. ‘Tariff of boat line provided 
that shipments arriving after November 1 would be subject 
to forwarding all-rail at all-rail rates if in excess of avail- 
able vessel capacity. The car was not accepted by the 
lake line and went forward all-rail. Reparation sought from 
rail carriers moving car to Superior and the water line 
for the difference between the all-rail and rail-and-water 
rates. There was no joint rate between the rai] lines and 
the water line. Charges assessed not found to have been 
unreasonable. Complaint dismissed. 


C. C. Follmer for complainant. 

H. H. Brown for Bellingham Bay & British Columbia 
Railroad Company and Great Northern Railway Company. 

H. S. Noble for Mutual Transit Company. 


Report of the Commission. 
BY THE COMMISSION: 

The complainant is a corporation engaged in the whole- 
sale lumber and shingle business at Grand Rapids, Mich. 
Its petition, filed October 26, 1910, alleges that unjust and 
unreasonable charges were collected by defendants for the 
transportation of a carload of shingles weighing 37,500 
pounds from Maple Falls, Wash., to Whitneys Point, N. Y., 
and reparation is asked. 






























































































































































































The shipment moved from Maple Falls on October 4, 
1909, over the rails of the Bellingham Bay & British Colum- 
bia Railroad, billed to Superior Dock, Wis., consigned to 
“Miller Brothers Lumber Company, Gasport, N. Y., via 
Great Northern Railway, care Mutual Transit Company,” 
and arrived at Superior, Wis., on November 2. On Octo- 
ber 21 the complainant forwarded to the Mutual Transit 
Company, at Duluth, Minn., the bill of lading and ordered 
that the destination of the shipment be changed to M. L. 
Siver & Company, Buffalo, N. Y. On November 3 the 
Great Northern Railway notified the complainant of the 
arrival of the car. It remained at Superior awaiting move- 
ment by the Mutual Transit Company until navigation 
closed. Having arrived after November 1, it was treated 
as an unobligated car and on the closing of navigation was 
left at Superior with a large amount of other freight which 
the water line was unable to move. On December 15 the 
complainant gave instructions to the Mutual Transit Com- 
pany to turn over the car to the Duluth, South Shore & 
Atlantic Railway for transportation to M. L. Siver & Com- 
pany, Whitneys Point, N. Y., and in pursuance thereof the 
shipment went forward to destination by rail. 


There was no joint through rate on shingles from 
point of origin to destination via rail-and-water lines; there 
was an all-rail rate of 85 cents per 100 pounds, and that 
rate was the basis of the charges in this case. The rail- 
and-water rate was 55 cents, Maple Falls to Superior, and 
20 cents via the Mutual Transit Company’s boats and rail 
to Whitneys Point. 


The Great Northern Railway has a custom of issuing 
a notice to its agents each fall giving the date beyond 
which it will not accept lumber, shingles, and other forest 
products to be forwarded by the lakes and the conditions 
under which shipments will be accepted up to that date. 
In pursuance of that custom on October 6, 1909, a circular 
was issued “to agents and all concerned” that prior to 
November 1 it would accept shipments of lumber, shingles, 
and other forest products for forwarding via the lakes, but 
that the shipments must be accepted subject to forwarding 
at all-rail rates in case of refusal by the boat lines to re- 
ceive them. The Bellingham Bay & British Columbia Rail- 
road received a copy of this circular on October 13, and on 
the same day issued a circular placing the same restric- 
tions on the acceptance of shipments. 


The tariff of the Mutual Transit Company effective at 
the time provided: 


The rates in this tariff and in supplements hereto for all- 
water and water-and-rail transportation are effective only dur- 
ing the season of navigation of Mutual Transit Company, which 
on shingles will be until November 1 and on all other traffic until 
November 30. From those dates and until announcement by 
supplement to this tariff of the date which wholly suspends 
rates for the season shipments will be accepted under this tariff 
only subject to the provision that in event of such shipments 
being in excess of the available vessel capacity at time of ar- 
rival at port of transshipment or of arrival too late for forward- 
ing by vessel the same will be forwarded via all-rail route and 
be subject to the tariff rates via such all-rail route in effect on 
the date of shipment from the point of origin; shipping receipts, 
bills of lading and waybills must bear notation to this effect. 
The supplement announcing the close of navigation and the 
suspension of all-water and water-and-rail rates named in this 
tariff and in its effective supplements will be filed with the In- 
terstate Commerce Commission and will be posted at stations 
from which the rates apply not less than three days in advance 
of the date upon which the rates will be suspended from points 


of original shipment. 

The contention of the complainant is that the ship- 
ment in this case, having moved from Maple Falls before 
the issuance of the circular of the Great Northern defining 
the circumstances under which lake shipments would be 
accepted, was entitled to the rail-and-water rate of 75 
cents instead of being subjected to the payment of the all- 
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rail rate of 85 cents. In other words, its claim is that 
when the defendants omitted to notify the shipper that the 
shingles might not be taken by the water line at the head 
of the lakes, and in that event that they would have to go 
forward at the all-rail rate, the carriers became guaran- 
tors of the lower rate, and that the shipper is entitled to 
reparation for all charges collected in excess of that rate. 
With this we cannot agree. The issuance of notices of the 
impending suspension of water traffic by the Bellingham 
Bay & British Columbia and Great Northern could only be 
held to be a precautionary measure taken for the benefit 
of shippers, because the defendant railroads were not in 
any sense responsible for the manner in which the Mutual 
Transit Company contlucted its business in transporting 
shingles. The Mutual Transit Company carried in its tar- 
iffs a notice in regard to the suspension of traffic that was 
in conformity with the requirements of the Commission. 
Tariff Circular No. 18-A, Rule 12. These tariffs were on 
file with the Commission and were notice to the com- 
plainant, as well as to all other shippers, of their pro- 
visions. When the water carrier was designated in the 
routing of the car the complainant assumed al] the con- 
sequences of the possible failure of the Mutual Transit 
Company to take the shipment. The complaint will be 
dismissed. 


Classification Found Unreasonable 
OPINION NO, 1672 
No. 3955. 
(21 I. C. C. Rep., 608.) 
SOUTHERN QUEEN RANGE COMPANY 
vs. 
CINCINNATI, NEW ORLEANS & TEXAS PACIFIC 
RAILWAY COMPANY ET AL. 
Submitted June 22, 1911. Decided November 7, 1911. 


Joint second-class rate of $1 per 100 pounds for transportation 
of less-than-carload quantities of loose steel sheets, less 
than one-sixteenth of an inch in thickness, from Bracken- 
ridge, Pa., to Chattanooga, Tenn., found unreasonable so far 
as it exceeds the fourth-class rate of 65 cents per 100 pounds. 
Reparation awarded. 


Arthur B, Hayes for complainant. 
Frank W. Gwathmey for Cincinnati, New Orleans & 
Texas Pacific Railway Company. 


Report of the Commission. 


BY THE COMMISSION: 

Complainant is a corporation engaged at Chatta- 
nooga, Tenn., in manufacturing and selling ranges and 
other articles of hardware. Its petition, filed March 27, 
1911, alleges that it was charged an unreasonable rate 
for the transportation by defendants of a _less-than- 
carload quantity of loose steel] sheets from Brackenridge, 
Pa., to Chattanooga, Tenn. Reparation is sought. 


On October 2, 1909, there was shipped to com- 
plainant at Chattanooga from Brackenridge 10,170 pounds 
of loose steel sheets, less than one-sixteenth of an inch 
in thickness. The movement was subject to the southern 
classification. Accordingly the rate assessed was the 
joint second class rate of $1 per 100 pounds, applicable 
to “iron and steel articles, n. o. s.,” and freight charges 
were collected in the sum of $101.70, Had the sheets 
been shipped in crates or bundles, the joint sixth class 
rate of 42 cents per 100 pounds would have been 
applied, under an item in the southern classification 
which reads as follows: 
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Sheet iron and steel, plain, galvanized or corrugated, in 
crates or bundles, sixth class. 


Note.—The above rating will apply on sheets of less than 
one-sixteenth of an inch in thickness. 

Complainant’s contention is that there is no trans- 
portation reason for a higher rate on these sheets 
when shipped loose than when~-bundled or crated. On 
the other hand, the evidence of defendants is to the 
effect that the edges of these thin sheets are very 
sharp, and that the handling thereof is difficult and 
dangerous. If stood on end, the sheets will be bent 
and damaged, and therefore unusual care must be 
exercised in handling them. In the car only light 
articles may be placed on top of these loose sheets, and 
the possible loading space is thus curtailed. No doubt 
these facts justify a higher charge on the sheets when 
shipped loose than when shipped in bundles or crates, 
and we believe that defendants may properly maintain 
a rate on the loose sheets which will compensate them 
for the additional difficulty in handling the commodity 
in that shape and which will induce shippers to crate 
the sheets before tendering them to the carrier. We are 
of the opinion, however, that the difference of four 
classes between the ratings on sheet steel when loose 
and when in bundles is somewhat excessive. Under the 
official classification, sheet iron and steel, n. o. s., is 
rated fourth class. 

Upon consideration of all the facts disclosed by our 
investigation we are of the opinion, and so find, that 
the rate assessed upon the shipment in question was 
unreasonable so far as it exceeded the joint fourth class 
rate of 65 cents; that complainant is entitled to repara- 
tion in the sum of $35.59, with interest from October 18, 
1909: and that for the future defendants should not 
charge in excess of their fourth class rate for the 
transportation of less-than-carload quantites of loose 
steel sheets from Brackenridge to Chattanooga. An 
order will be entered accordingly. 





ORDER, 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 7th day of November, A. D. 1911. 

Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Barthasar H. Meyer, Commissioners. 

No. 3955, 
SOUTHERN QUEEN RANGE COMPANY 
vs. 

THE CINCINNATI, NEW ORLEANS & TEXAS PACIFIC 
RAILWAY COMPANY; THE PENNSYLVANIA RAIL- 
ROAD COMPANY; AND THE PITTSBURGH, CIN- 
CINNATI, CHICAGO & ST. LOUIS RAILWAY COM- 
PANY. 

This case being at issue upon complaint and an- 
Swers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed 
a report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and made a 
part hereof: 

It is ordered, That the above-named defendants be, 
and they are hereby, notified and required to cease and 
desist, on or before the 2d day of January, 1912, and 
for a period of two years thereafter to abstain, from 
charging, demanding, collecting or receiving their pres- 
ent rate for the transportation of loose steel sheets in 
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less-than-carload quantities from Brackenridge, Pa., to 
Chattanooga, Tenn. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required to establish, on 
or before the 2d day of January, 1912, and for a period 
of two years thereafter to maintain, and apply to the 
transportation of loose steel sheets in less-than-carload 
quantities from Brackenridge, Pa., to Chattanooga, Tenn., 
a rate not in excess of their current fourth class rate 
from said Brackenridge to said Chattanooga. 

And it is further ordered, That said defendants be, 
and they are hereby, authorized and directed to pay 
unto complainant, The Southern Queen Range Com- 
pany, on or before the 2d day of January, 1912, the 
sum of $35.59, with interest thereon at the rate of six 
per cent per annum from October 18, 1909, as repara- 
tion for an unreasonable rate charged for the trans- 
portation of certain steel sheets from Brackenridge, 
Pa., to Chattanooga, Tenn., which rate so charged has 
been found by this Commission to have been unjust and 
unreasonable, as more fully and at large appears in and 
by said report of the Commission. 


Rates Were Properly Applied 


OPINION NO. 1673 
No. 3917. 
(21 I. C. C. Rep., 610.) 
FLORIDIN COMPANY 
vs. 
SEABOARD AIR LINE RAILWAY ET AL. 

Submitted July 31, 1911. Decided November 7, 1911. 

A carload of fuller’s earth was shipped from Jamieson, Fla., and 
consigned by mistake of shipper to Hamburg, Germany, via 
Savannah, Ga. After car moved, but before arrival] at Sa- 
vannah, the error was discovered and instructions given to 
forward car to Buffalo, N. Y., on the joint through rate 
from Jamieson to Buffalo. Defendants collected the sum of 
the intermediate rates and complaint was filed seeking 
reparation on basis of the through joint rate. Reparation 
denied. 

C. D. Chamberlain for complainant. 

R. Walton Moore for Seaboard Air Line Railway. 

Henry Wolf Bikle for Pennsylvania Railroad Company 
and Philadelphia, Baltimore & Washington Railroad Com- 
pany. 

Daniel H. Hayne for Merchants & Miners Transporta- 
tion Company. 

Report of the Commission. 

BY THE COMMISSION: 

Complainant is a corporation engaged in manufactur- 
ing and shipping fuller’s earth from its works at Jamieson, 
Fla., and has its principal place of business at Warren, 
Pa. Its petition, filed March 7, 1911, alleges that unjust 
and unreasonable charges were assessed by defendants for 
the transportation of a carload of fuller’s earth from 
Jamieson, Fla., to Buffalo, N. Y. Reparation is sought. 

On the 21st of July, 1909, complainants shipped via the 
Seaboard Air Line Railway, one of the defendants to this 
proceeding, a carload of fuller’s earth, weighing 50,220 
pounds, from Jamieson to Savannah, Ga., consigned to 
Hamburg, Germany, care of Strachan Steamship line for 
export to Hamburg. While this shipment was en route 
and before its arrival at Savannah, complainant advised 
the agent of the Seaboard Air Line at Savannah that the 
consignment to Hamburg was in error, and mailed the 
original bill of lading, giving instructions to said agent to 
deliver the shipment to the Merchants & Miners Transpor- 
tation Company to be transferred to Baltimore, Md., care 
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of the Pennsylvania Railroad Company, for carriage to 
destination at Buffalo, N. Y. There was no agent at Jam- 
ieson and the original bill of lading was issued at some 
other point. The shipment proceeded from point of origin 
to destination via the routes specified by complainant, 
and charges aggregating $185.78 were collected, based 
upon the sum of the intermediate rates, which were, from 
Jamieson to Savannah, $2.50 per ton; from Savannah to 
Baltimore, $2.50 per ton, and from Baltimore to Buffalo, 
$2.40 per ton. 


The joint through rate from Jamieson to Buffalo, in 
effect at the time of the movement, was $5.65 per ton, and 
complainant contends that under the facts and circum- 
stances of this case the defendants should have applied 
such rates to this shipment. Having failed to do so, com- 
plainant asserts that it has been compelled to pay an un- 
reasonable charge amounting to $43.96, being the difference 
between the total charges paid and the charge that would 
have accrued had defendants applied the joint through 
rate. Complainant does not insist upon any stated recon- 
signment privilege; in fact, none was published in the 
tariff; but it argues that the initial defendant had ample 
notice that the billing was in error, and that it should have 
-corrected the same at Savannah and allowed the shipment 
to proceed from Savannah upon the joint through rate in 
effect from Jamieson to Buffalo; that it was the duty of the 
agent of defendant Seaboard Air Line Railroad to substi- 
tute a new bill of lading, the shipment not having passed 
beyond the line of the initial carrier or beyond a point 
from which it would deviate from the through route; and 
further, that said defendant was charged with the duty of 
placing the shipment in position to enjoy the lowest pub- 
lished through rate, and, failing to do this, said defendant 
became liable for misrouting the shipment. 


The defendants maintain that the shipment moved 
strictly in accordance with complainant’s routing instruc- 
tions from origin to destination, and in consequence there 
was no misrouting; that it was the duty of defendants to 
collect the local rate on this shipment from Jamieson to 
Savannah, and that they could not lawfully apply the 
through rate in view of the requirements of the law as to 
the published tariffs, and they deny that complainant has 
been subjected to the payment of unreasonable charges. 

The original bill of lading which embraced the contract 
between the shipper and carrier provided for the trans- 
portation service from Jamieson to Savannah upon the 
basis of the published rate lawfully in effect between said 
points. The law demands that there shall be no departure 
from the rates specified in the tariffs, at the instance of 
either carrier or shipper, or both, and defendant Seaboard 
Air Line Railway, having performed the transportation 
service for a compensation that it had no power to increase 
or diminish, could not, at the request of the shipper, be- 
cause of a mistake in the shipping instructions, lawfully 
nullify the original transaction and substitute a greater 
or less or different rate. The law requires a strict ad- 
herence to the rates prescribed in the tariffs for the pur- 
pose of inhibiting all practices that tend to confusion and 
uncertainty in the cost of transportation. 


No evidence was offered bearing specifically upon the 
reasonableness of the rates assessed. The shipment was 
not similar to a through movement, as the record shows 
that no little labor and expense on the part of the carriers 
was made necessary by the erroneous action of com- 
plainant’s agent. All of this would have been unneces- 
sary had the shipment been properly billed at first and 
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moved as a through shipment. Under the facts and cir- 
cumstances of this case appearing of record, it is the find- 
ing and conclusion of the Commission that the prayer for 
reparation in this case should be denied. An order will be 
entered dismissing the complaint. 


Reparation Awarded for Misrouting 


OPINION NO. 1681 
No. 4046, 
(21 I. C. C. Rep., 644.) 
GIBSON FRUIT COMPANY 
vs. 
CHICAGO & NORTHWESTERN RAILWAY COMPANY 
ET AL. 


Submitted August 15, 1911. Decided November 14, 1911. 
Reparation awarded on account of misrouting of a carload of 


apples shipped from Sioux City, Iowa, to New Orleans, La. 

Walter E. McCornack for complainant. 

C, C. Wright for Chicago & Northwestern Railway 
Company. 

A. P. Humburg for Illinois Central Railroad Company. 

Report of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation engaged in the purchase 
end sale of fruit at Chicago, Ill. By petition, filed April 
27, 1911, it is alleged that an unreasonable and unlaw- 
ful rate was charged by defendants for the transporta- 
tion of a carload of apples shipped from Sioux City, Ia., 
ie Chicago, and thence reconsigned to New Orleans, La. 
Reparation is asked. 

The carload of apples moved, on September 27, 1909, 
‘rom Sioux City to Chicago over the Chicago & North- 
western Railway and charges up to the latter point were 
assessed at the published rate of 27 cents per 100 pounds. 
At Chicago the shipment was reconsigned by complainant 
to New Orleans, and was forwarded to that point over 
the Illinois Central Railroad. For the latter movement 
a rate of 35 cents was charged, resulting in application 
to the transportation from Sioux City through to New 
Orleans of a combination rate of 62 cents, and freight 
charges were collected at New Orleans in the sum of 
$148.80 apon a weight of 24,000 pounds. Complainant's 
contention is that the rate charged was unlawful to the 
extent that it exceeded a joint rate of 39 cents from 
Sioux City to New Orleans. 

The tariff of the Chicago & Northwestern Railway 
Company, under which the shipment moved to Chicago 
at the 27-cent rate, provided for reconsignment of ship 
ments in transit, and complainant asserts that the joint 
through rate of 39 cents should have been applied when 
the shipment was reconsigned to New Orleans. Defend- 
ants resist the claim on the ground that the joint through 
rate was not applicable via the route over which the 
shipment was reconsigned from Chicago. Examination 
of the tariff shows that the joint rate was applicable via 
the Chicago & Northwestern Railway, Chicago, IIl., and 
the Chicago & Eastern Illinois Railroad. The reconsign 
ment order presented to the Chicago & Northwestem 
Company by complainant reads in part as follows: 


Consignee and destination to read “John Meyers, New 
Orleans, La.”” Route via Illinois Central. Protect through :ate 
of 42 cents cwt. G. Fv D.—6099—C. 

The Chicago & Northwestern forwarded the car via 
the Illinois Central, and it is conceded that via the route 


laken the only rate lawfully applicable from Sioux City 
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to New Orleans was the combination of 62 cents upon 
Chicago. The fariff mentioned in complainant’s recon- 
cignment order is the tariff which named the joint rate 
of 99 cents from Sioux City to New Orleans. The refer- 
ence to a rate of 42 cents is due to the fact that the 
tariff contained two conflicting rates on apples, one of 
42 cents, the other of 39 cents. 

The Commission has held that the obligation rests 
upon the carrier’s agent to refrain from executing a bill 
of lading which contains provisions that are contradic- 
tory or impossible of execution. When therefore the 
rate and route are both given by the shipper in the ship- 
ping instructions, and the rate given does not apply via 
ihe route designated, it is the duty of the carrier’s agent 
to ascertain from the shipper whether the rate or the 
route given in the shipping instructions shall be followed. 
Rule 286 (f), Conference Rulings Bulletin No. 5. 

The reconsignment order given by complainant put 
the carrier upon notice that complainant desired to secure 
the benefit of a joint through rate of 42 cents and re- 
ferred to the tariff which named that rate, but it specified 
a route over which such rate did not apply. Under these 
conditions we hold that it was the agent’s duty to ascer- 
tain from the shipper whether the shipment should be 
forwarded via the route named in the shipping instruc- 
tions or via the route over which the rate named in said 
instructions wag applicable, and that the carrier is re- 
sponsible for any increased freight charges which resulted 
from failure of the agent to follow this course. 

While the carload of apples was in transit it was 
purchased by the Gibson Fruit Company from another 
frm and the freight charges on the apples up to Chi- 
eago were. deducted from the amount paid by complain- 
ant to the vendor. In a similar manner the consignee of 
the shipment at New Orleans deducted the freight 
charges to that point from the invoice of the Gibson 
Fruit Company. Complainant has secured from the ven- 
dor of the apples at Chicago an assignment of whatever 
interest that firm may have in the recovery of reparation 
in this proceeding. Under these circumstances we deem 
it proper that reparation should be awarded to complain- 
ant. We find that, due to misrouting on the part of the 
Chicago & Northwestern Railway Company, complainant 
was damaged in the sum of $55.20, which represents the 
difference between the combination rate of 62 cents and 
the joint rate of 39 cents as applied to the shipment in 
question. An order will be entered awarding reparation 
in that amount, with interest from October 9, 1909. 


Passenger Wins Reparation Award 


— 


OPINION NO. 1674 
No. 3787. 
(21 I. C. C. Rep., 613.) 
E. J. GORMAN 
vs. 
CHESAPEAKE & OHIO RAILWAY COMPANY. 
Submitted March 18, 1911. Decided November 7, 1911. 


Additional] transportation charge paid by passenger on account 
of error of defendant’s agent should be refunded. 


E. J. Gorman for complainant in person. 
H. T. Wickham and W. S. Bronson for defendant. 
Report of the Commission. 
BY THE COMMISSION: 
Complainant, by petition filed January 25, 1911, alleges 
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that due to defendant’s error he has been subjected to the 
payment of unreasonable charges for passenger transpor- 
tation from Norfolk, Va., to San Francisco, Cal., and re- 
turn. Reparation is asked. 

On June 26, 1910, complainant purchased from defend- 
ant’s agent in the city of Norfolk a round-trip summer ex- 
cursion ticket for passage from Norfolk to San Francisco 
and return, for which he paid $105.30. For the purpose of 
securing sleeping-car reservations, complainant requested 
defendant’s agent to indicate on the ticket the route to be 
traveled. Thereupon the following routing was inserted: 
“C. & O., Big Four, C. & N. W., U. P., and S. P., to San 
Francisco; returning, S. P., S. P. L. A. & S. L., D. & R. G., 
U. P., C. & A., Big Four, and C. & O.” The ticket sold 
to complainant was good for transportation via the lines 
of the carriers designated, but by a note in the tariff pub- 
lishing rate it was provided that summer excursion tickets 
would not be honored on certain limited trains, including 
the Overland Limited from Chicago to San Francisco via 
the Chicago & North Western Railway. It was further 
provided that such restriction should be endorsed on the 
ticket. The fare contemporaneously in effect via the route 
indicated and good for passage on the Overland Limited 
was $136.80. Defendant’s agent endorsed the ticket “sum- 
mer excursion,” but failed to indicate thereon the restric- 
tion as to transportation via limited trains from Chicago, 
though at complainant’s request he telegraphed to Chicago 
and procured sleeping-car reservation on the Overland 
Limited. @ 

The Chicago & North Western is not a party to this 
proceeding, and no witness for that carrier was present at 
the hearing. Complainant testified that the agent of the 
Chicago & North Western at Chicago informed him that 
the summer excursion ticket could not be honored for 
transportation via the Overland Limited, but that it would 
be good out of Chicago on any other than limited trains. 
As already stated, however, the ticket was good via the 
route indicated, subject only to the restriction as to use on 
limited trains. A train on which the ticket was good for 
transportation left Chicago a few hours after the Overland 
Limited, but complainant, guided by the statement of the 
Chicago agent and uncertain as to his ability to procure 
reservations upon the later train, concluded to travel via 
the Overland Limited. Acting also upon the advice of the 
same agent, complainant purchased another ticket from 
Chicago to San Francisco and return to St. Louis, Mo., for 
which he paid $105.75. From St. Louis to Norfolk com- 
plainant used a portion of his original ticket. 

The value of the transportation accorded complainant 
was $136.80, and the amount paid by him for such trans- 
portation was $211.05. We therefore find that the error of 
defendant’s agent caused complainant to pay a transporta- 
tion charge which was unreasonable to the extent of 
$74.25. An order will be entered awarding reparation 
against the defendant because of the error of its agent. 


BAN STILL ON CLASS RATES, 


Washington, D, ©., December 1.—Under Investigation 
and Suspension Docket No. 54, the Interstate Commerce 
Commission this week issued an order continuing until 
May 29, 1912, the suspension of Supplement No. 9 to 
Hosmer’s I. C. C. No. A-92, Western Trunk Line’s Freight 
Tariff No. 51. This is the issue that sought to increase 
rates by the cancelation of a large number of joint 
through rates and the substitution therefor of combina- 
tion class charges. 
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COMPLAINANTS CLOSE CASE 


Pittsburgh Operators Complete Presentation of 
Evidence—Carriers to Be Heard Later 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 


Washington, D, C., December 1.—The complainants’ 
side of the Boileau case, except in rebuttal, was finished 
Saturday afternoon. The railroads were not ready to 
proceed. Commissioner Meyer said that there is no 
time other than the week between Christmas and New 
Year’s when the taking of further testimony will be 
possible, so he tentatively set December 27 for a re- 
sumption of the testimony, Wade Ellis made as strong 
a protest as he could against the carriers not going 
on on Monday, as had been planned when the Ohio- 
Pittsburgh vein complaint was taken from the calendar 
for Monday and set down for December 13. 

The testimony last Thursday and Friday dipped deep 
into the finances of the carriers and the financial moves 
made by them, which the complaining Pittsburgh district 
people claim account for the liking they have evinced 
for the West Virginia coal operators. Friday afternoon 
G. M. Freer, who described himself as a consulting traffic 
manager for shippers and associations of shippers, sub- 
mitted tables showing dividends paid by the Lake Shore 
and the Pittsburgh & Lake Erie. Friday morning Carroll 
P. Davis, the trust officer of the Union Trust Company 
of Pittsburgh, under subpena, revealed the documentary 
evidences of the settlement made when the Pennsylvania 
and the Vanderbilt interests eliminated the Gould and 
Wabash interest from the West Virginia coal fields. 
The Pittsburgh operators claim that that elimination 
gave the Pennsylvania and Vanderbilt parties the reason 
for the tenderness for the West Virginia fields, made 
manifest in what they claim is the relatively greater 
increase in the Pittsburgh than in the West Virginia 
Tates. 

At Thursday afternoon’s session, on re-direct exam- 
ination by Wade Ellis, counsel, referring to the allow- 
ance made by the carriers to the Moon Run Railroad 
owned by the coal company, of 15 cents a ton for a 
haul of approximately 5 miles, asked Mr, McCue how 
this compared with the profits of the Pittsburgh & Lake 
Erie rate for hauling this coal. 

“There would be no comparison,” replied Mr. McCue. 
“It is a well-known fact that the Pittsburgh & Lake Erie 
is the highest earning road in the United States.” 

.Mr. McCue said further that while his company 
had shipped coal from the lines of the Wabash ter- 
minal to Huron, it was done under the greatest diffi- 
culties and was done by furnishing their own coal cars, 
and sometimes with the locomotives of the Pittsburgh 
& Lake Erie Railroad. 

“How do you account for the fact that the disposi- 
tion has been to discourage the Pittsburgh operators 
from continuing the lake trade and building up the West 
Virginia trade through favorable freight rates?” 

“Well,” replied Mr. McCue, “I don’t know any other 
way to account for that than according to the records 
I have; it is that the railroads themselves were inter- 
ested in West Virginia coal properties.” 

The witness said that the ore rate from Ashtabula 
harbor to the Pittsburgh district is 96 cents a gross 
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ton and its value per ton was three or four times that 


of the coal shipped from the Pittsburgh district 
Ashtabula. 


to 


On further cross-examination by Mr. Butterfield, Mr. 
McCue admitted that wages had materially increaseg 
for railroad employes as well as for mine employes. 


At this point Mr. McCue was asked what he be. 
lieved was the proper rate, and said about 50 cents a 
ton from the Pittsburgh district to Ashtabula, where 
the haul was in the neighborhood of 140 to 148 miles. 
He compared this rate and length of haul with several 
others, but selected one as typical on the Pennsylvania 
lines, which he said has been found to be profitable. 
The typical instance selected by Mr. McCue was the 
haul from Columbus to Sandusky, the haul being about 
111 miles and the rate being 32 cents a ton on lake 
cargo coal. 


Mr. Freer followed Mr. McCue. He testified that 
during his twenty years’ railroad service, for fifteen 
years he participated in conferences that led to the mak- 
ing of rates. 


He was put on the stand because he had been em- 
ployed to examine accounts and statistical tables sub- 
mitted in this case. He submitted a table showing com- 
parisons of mileages from the West Virginia fields and 
from the Pittsburgh district to lake ports, and past, 
present and proposed rates. 


Mr. Freer’s first table shows that in a proceeding 
before the Ohio railroad commissioners the Pennsylvania 
Company stated the average haul from Pittsburgh dis- 
trict to Ashtabula is 148 miles—which is less than the 
figures of the complainants in this proceeding. In that 
table Mr. Freer calculated the per ton per mile rate 
from the Pittsburgh district to be 5.94 mills. From the 
Marysville, Ky., district the per ton mile rate, he said, 
figures out at two mills; from the Fairmount district, 
the one that carries the highest of the West Virginia 
rates, it is 3.9. 


The witness also presented tables claiming to show 
that the Pennsylvania carries commercial coal, going 
to many consignees, presumably more expensive to han- 
dle, at rates much lower than fhe 88-cent rate on lake 
cargo coal. For instance, it makes a rate between Cin- 
cinnati and Indianapolis, a distance of 140 miles, of 60 
cents; 20 cents lower for practically the same haul. 
He testified that there. has been coal movement from 
Cincinnati to Indianapolis, the coal being taken from 
river barges. 


He made further comparisons to show that other 
low-grade commodities are carried by the Pennsylvania 
lines at rates lower than the 88-cent lake cargo charge. 
He also had tables showing what he claimed to be a 


like state of facts with regard to the Vanderbilt lines. 

Mr. Freer also put in a table of comparisons be 
tween the rates from the Illinois and Indiana fields to 
Chicago and Toledo, and the Pittsburgh-Ashtabula rate, 
to the disadvantage of the latter. Another comparison 
showed the rate for the haul on lake cargo coal to be 


higher than the average rate on all freight for 
longer than the average haul from Pittsburgh to 
bula, 

Another table purported to show that the reveni per 
train mile from lake cargo coal for the Pittsburgh & |ake 
Erie is $16.04, while the average revenue per train wile 
for the whole country in 1909 was $2.36%, and {: the 
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pennsylvania lines $3.78 4-10. The revenue for the 
Pennsylvania was $9.37. 

“What does that indicate as to the reasonableness 
or unreasonableness of the lake cargo coal rate?” asked 
c. B. Ellis, who relieved his brother of the examina- 
tion at the afternoon session, , 

“Indicates a very profitable business.” 

“Does it indicate an unreasonably high rate?” 

“Not necessarily,’ said Mr. Freer, “but considering 
the haul in the Pittsburgh-Ashtabula business, it seems 
to point to a high rate, and an unusual one because of 
the revenue being away above the average revenue from 
all freight.” 

Exhibits were put in showing the 18 per cent divi- 
dends of the Lake Shore on its common and preferred, 
the 35, 40 and 50 per cent dividends of the P. & L. E. 
and many other things, all of which caused Mr. Freer 
to express the opinion that during the last ten years 
the carriers that are concerned in the Pittsburgh and 
Ashtabula haul have been very prosperous, 

“Have you any statistgs showing the return on 
actual investments, rather than on capitalization?” asked 
Mr. Ellis. 

“T have no way of knowing the actual investment.” 

“T see here that when the Pennsylvania Company 
leased the Pittsburgh, Fort Wayne & Chicago the cap: 
ital stock was increased by $8,000,000,” suggested Mr. 
Ellis, reading from one of the tables. “Was there any 
actual increase in investment at that time?’ 

“No; there was not.” 

“So we find at least $8,000,000 of water in this one 
operation, away back in 1869,” observed Mr. Ellis. 

After the submission of the tables, 15 in number, 
Mr. Ellis got the witness to express opinions as to 
whether it is easier to haul coal from West Virginia or 
the Pittsburgh district, as to which are the better roads, 
and to all of these Mr. Freer gave answers tending to 
show that the Pittsburgh-Ashtabula roads are in much 
the best position, in every way. 

At the Friday morning’s session Mr. Freer elaborated 
what he said the day .before about the rates, mileage 
and earnings of the defendant lines. For instance, he 
pointed out that the Pennsylvania carries stone a dis- 
tance of 177 miles for 49 cents; iron ore 170 miles for 
3 cents, and coal from the Illinois fields is carried 
176 miles for 65 cents, although until a year ago the 
rate was only 58. 


He said the Pittsburgh & Lake Erie has no interest 
in the southern West Virginia fields unless it is created 
by some agreement not known to the witness. On cross- 
examination by Mr. Butterfield he admitted that his 
contention amounted to a declaration that the Pittsburgh 
& Lake Erie, being the short line, should haul the coal 
from the Pittsburgh district, notwithstanding the fact 
that other lines might have been in there before it was. 


Mr. Davis followed Mr. Freer on the stand. The 
Union Trust is the trustee holding the first mortgage 
bonds of the Pittsburgh Coal Company, and he was put 
on the stand to show the financial transactions in 1905 
and 1906 by which the defending railroads acquired 
holdings of West Virginia coal lands under the terms 
of the agreement between the Pittsburgh & Lake Erie 
and the Little Kanawha Syndicate, for which George J. 
Gould, W. E, Guy and Joseph Ramsay were the man- 
agers. In addition to being the trustee for the first 
Mortgage bondholders of the Pittsburgh Coal Company, 
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the Union Trust Company was also the institution 
through which the Pittsburgh & Lake Erie bought out 
the Gould interest, consolidated in the Little Kanawha 
Syndicate, and then later sold half of the Gould ac- 
quisition, one-fourth to the Pennsylvania Company and 
the other fourth to the B. & O., thus giving what is 
commonly called the Vanderbilt lines one-half and the 
Pennsylvania, as the dominating factor in the B. & O., 
the other half. 

Mr. Davis produced agreements and deeds showing 
the transaction in detail, whereby, for a price not ex- 
ceeding $8,500,000, was acquired the coal properties gath- 
ered. together by the men who put the Wabash into 
Pittsburgh, thereby percipitating the greatest row in Trunk 
Line and Central Freight Association territories for 
many a year. 

In answer to questions, Mr. Davis said his company 
has done nothing in respect to the property except 
to transfer stocks and to hold the paper title for the 
real owners. In July, 1909, the trust company insisted 
upon the deed, whereby the records were made to show 
that it is merely the trustee and not the owner of the 
coal property. 

The railroad attorneys did not cross-examine Mr. 
Davis. 

The witnesses Saturday. were Chairman Taylor and 
President Field of the Pittsburgh Coal Company. They 
backed the demand of the so-called independent oper- 
ators, like those behind Boileau, to the limit, insisting 
that they are asking for a reasonable rate, and not 
merely a spread in the differential between Pittsburgh 
and West Virginia, and that a reasonable rate would 
be 50 cents. 

Mr. Taylor reviewed the coal business in the Pitts- 
burgh district in the ’80’s, when the rate to the lake 
was one dollar per ton, and they got $2.95 for deliver- 
ing it to Lake Erie, and the cost of production was 
about one-half of what it is to-day. The business had 
been both profitable to the operators and to the rail- 
roads and continued so until the railroads, as he termed 
it, “played false” to the Pittsburgh operators and be- 
came speculators and developers of coal lands in 
West Virginia. Mr. Taylor said the profits of the Pitts- 
burgh operators began to decrease as the railroads took 
their markets from them by discrimination and favors 
granted to the West Virginia coal, and ever since that 
time the profits of the coal company have decreased 
and profits of the railroads have increased. He said 
the distance of the West Virginia fields from the north- 
west markets should have made them, from an economic 
standpoint, one of the last fields to be developed. 

Wade H. Ellis, attorney for the complainants, asked 
him if a reasonable reduction in this rate could have 
any effect upon Pittsburgh’s industrial position. 

“It would return to Pittsburgh the large business 
that belongs to it and be the means of reviving other 
industries and be of great advantage to the whole 
district,” replied Mr. Taylor. 

“What you favor then,” said O, E. Butterfield, rep- 
resenting the carriers, ‘is the shutting out of the West 
Virginia coal from the lake trade?” 

“That is not the question at stake,” said Mr. Taylor. 


“It is, shall our Pittsburgh coal be shut out of the 
market on the lakes by the railroad interests?” 


Further questioning by Mr. Butterfield elicited the 
information. from Mr. Taylor that the capacity of the 
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mines in the Pittsburgh district is double the tonnage, 
and they would be worked to full capacity if the rail- 
roads would give them fair rates. Mr. Taylor insisted, 
when further questioned by Mr. Butterfield, that West 
Virginia coal *had been forced into the northwest mar- 
kets by the railroad interests and Pittsburgh had 
thereby been deprived of its natural advantages. 

Mr. Taylor conceded that the entry of the West 
Virginia coal to the market had brought down the 
price of coal to the consumer, and he declared that 
the coal companies in the Pittsburgh district have been 
working for the railroads during the past few years 
and have been making no profit. Mr. Taylor then sum- 
marized his position, when asked as to what he thought 
was a reasonable rate, in this fashion: 

“My judgment is that you are not any more com- 
petent to make this rate than we are. Your community 
of interest, your maintenance of differentials, means 
that you have other interests to promote outside of 
moving the coal from the Pittsburgh district, and there- 
fore our interest having separated, you are not fairly 
qualified to say what our rates should be.” 

Mr. Taylor expressed the opinion that the Inter- 
state Commerce Commission was the only source from 
which a fair adjustment of the rate could be obtained. 

Mr. Taylor said that an increase of the rate to 
the West Virginia field would undoubtedly increase the 
price to the consumer and cut down the profits of the 
West Virginia operators, while the Pittsburgh operators 
would try to recoup the losses they claim to have 
suffered by reason of West Virginia’s advantage. 

In answer to questions by Mr. Burguin, Mr. Taylor 
said he had no complaint to make against the service 
of any of the railroads, his complaint being merely 
against the inclusion of the Westmoreland mines in the 
Pittsburgh district rate. 

“When the railroads undertook to solve the question 
of the differential between the Pittsburgh and West 
Virginia fields,” asked Wade Ellis, “did they produce 
it by reducing the Pittsburgh rate to a _ reasonable 
basis, giving the producer the benefit, or did they take 
all the benefit for themselves by increasing the West 
Virginia rate?” 

“They increased the West Virginia rate.” 

“Thereby taking a step toward the ideal rate of 
railroad dividend, about 1,000 per cent,” observed Mr. 
Ellis. 

Mr. Taylor said that the carriers forced coal op 
erators, or tried to force them, into the false position 
of apgearing to demand merely an increased differential 
instead of a reasonable rate. 


Mr. Field, president of the Pittsburgh Coal Com- 
pany, was put on the stand to tell about the docks 
built at the head of the lakes to hold coal in storage 
to supply the market while lake navigation is closed. 
Without such docks, no company could remain in the 
coal business any more than if it had no mines. There 
Was no cross-examination, 


J. P. Mueller, accountant, once employed by the 
Interstate Commerce Commission, now doing similar 
work for the Pittsburgh Coal Company, was the first 
witness Saturday morning. He believes in the mileage 
basis theory of rate-making, market competition and 
earriers’ rivalry being repugnant to him. He put in 


as one exhibit a printed book of 133 pages, in which 
there are fifteen principal tables, not to mention sub- 
divisions. 
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Mr. Mueller calculated that if there were no back 
haul, the rate from the West Virginia field should pe 
$1.3017 by way of the Norfolk & Western and Penp. 
sylvania instead of the proposed $1.12. From the Pitts. 
burgh district the rate, by the same method of figuring, 
should be 42.404 cents via the Vanderbilt route, 42 cents 
by the Pennsylvania, and 45.03 cents by the Baltimore 
& Ohio. 

Attorney Brandeis conducted the examination, but 
made no attempt to have the witness elaborate the 
theories upon which he made his figures. 
Butterfield, however, on cross-examination, elicited the 
fact that, in the estimation of the witness it is the 
duty of railroads to make rates with mileage taken 
as the principal factor. “That’s an involved assump- 
tion,’ said the witness, after Mr. Butterfield had framed 
a question of about 500 words, “in which there are 
premises, not one of which I will admit.” 

“Then the Commission can get no light from you 
on that point?” asked Mr. Butterfield. 

“T have no opinion to express on assumptions with 
which I disagree,” answered the witness. 

On re-direct examination, Mr. Brandeis said _ that 
Mr. Butterfield had insinuated that he (Mr. Mueller) 
had made use of confidential information he had ac. 
quired while he was employed by the Interstate Com- 
merce Commission. 


Attorney 


“I’ve indicated the source of all information used 
by me.” 
“Any competent accountant could have got every 


figure you have used from public records?” 

“Yes, sir.” 

Commissioner Meyer warned the witness to decline 
to answer any question calling for information received 
while employed by the Commission. 

When Mr. Mueller finished, the testimony for the 
complainants was completed. The railroads, not being 
ready to go on, the matter was tentatively adjourned 
until December 27. 


Clyde Coal Case Heard, 


By consent of the parties in the Boileau case, the 
testimony in the complaint of the Clyde Coal Company 
against the carriers from the Pittsburgh district was 
submitted at the close of the testimony in the Boileal 
complaint. While there was objection at first to hear 
ing the cases together, the railroads withdrew their 
objections, and James P. Geegan, general manager of 
the Clyde company, was put on to show the location 
of the Clyde mine on the edge of the Pittsburgh dis 
trict, as defined by the railroads. Geographically, the 
Clyde mine is in the Pittsburgh district, but for rate 
making purposes it has been put into the Fairmount 
district, carrying a 97-cent rate. 

Mr. Geegan told how near his mine is to Pittsburgh, 
being, in an air-line, within 30 miles of the city of 
Pittsburgh, although by rail it is 61 miles and about 
8 miles beyond the limits of the 88-cent rate territory. 
His testimony, added to that already offered in behalf 
of Boileau and the intervening Pittsburgh Coal Com 
pany, makes the case for the Clyde company. 


If you don’t find the text-book you want upon our 
BOOK SHELF, send us your order anyway. We ca" 
supply you with any volume you may need. 

‘ The Traffic Service Bureau, 
30 So. Market St., Chic2co- 
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December 2, 1911 


sIMS DISCUSSES NEW COURT 


Tennessean Gives His Reasons for Wishing to 
Abolish Commerce Tribunal 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., December 1.—As to his views, 
purposes and plans with regard to his bill to abolish 
the Commerce Court, Representative Sims Sunday made 
ihe following statement: 

“] intend to introduce a bill to abolish the Commerce 
Court and do all I can to secure its passage through the 
House at an early day. In my opinion, the sooner that 
court is abolished the better. 

“I opposed its creation and gave my reasons for so 
doing in a speech delivered at the time. The reasons I 
then gave for my opposition appeal to me as strongly 
now as they did then. 

“I am opposed to special courts, especially where no 
unusual or expert knowledge is required in the trial of 
causes coming before such courts. 

“The Commerce Court, having jurisdiction only of 
suits brought to annul the orders of the Interstate Com- 
merce Commission, in the very nature of things will 
become antagonistic to that body. It will be next to 
impossible to prevent that court from, in effect, revers- 
ing the acts of the Commission in such a way as to, in 
fact, substitute its own judgment for that of the Com- 
mission on questions of fact as well as of law. The 
Commission will continually be dragged before that 
court in the light of a wilful wrongdoer, charged either 
with exceeding its powers or of violating the Fifth 
Amendment to the Constitution of the United States, by 
making orders whereby the property of the railroads is 
confiscated. 


“Considering the great ability and special qualifica- 
tions possessed by the members of, the Commission, and 
the further fact that a majority of the members are very 
able and experienced lawyers, it would seem that the 
Commerce Court would be slow to issue preliminary in- 
junctions, restraining the enforcement of the orders of 
the Commission, or, on final hearing, to make such in- 
junctions permanent; but the opposite course seems to 
be the one pursued by the court. For one, I have much 
greater confidence in the ability and qualifications of the 
Commissioners for a wise and prudent exercise of the 
powers conferred on them than [I have in the judges of 
the Commerce Court or any other court. The judicial 
office does not specially fit and qualify a man for the 
duties of an administrative or legislative body. 


“The people are tired of judicial legislation—they 
are tired of ‘judge-made law,’ and they are tired, of the 
judicial emasculation of ‘Congress-made law.’ 

“The people presume their representatives and sen- 
ators, many of whom are lawyers by profession, are 
Competent to use language that clearly and definitely 
€xpresses their meaning in drafting bills and resolutions, 
and that they use all the words recessary to be used 
in expressing legislative intent and purposes. The peo- 
ble have confidence in the ability of Congress to under- 
Stand the Constitution and to properly interpret its 


Provisions, and they do not believe that Congress heed- 
lessly and recklessly confers powers upon the Iiiter- 
Commerce Commission not warranted or author- 


State 
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ized by the Constitution. But I am afraid this confidence 
of the people is not shared by the Commerce Court, 
judging by its readiness to enjoin the orders of the 
Commission upon the charge that the powers attempted 
to be conferred on the Commission by Congress are 


violative of the Constitution. 


“The courts in numerous decisions wiped from the 
statute book the fourth section of the interstate com- 
merce law of 1887 regarding the long-and-short-haul pro- 
visions of said section. It has taken many years of 
effort to have the old fourth section of the Act of 1887 
so amended that the courts will be compelled to give 
the long-and-short-haul clause some vitality. Congress 
thought it had accomplished this purpose by the amended 
fourth section in the Act of June 18, 1910; but now 
comes the Commerce Court, by its decision in the inter- 
mountain cases, and wipes the amended fourth section 
from the statute books. 


“It is somewhat remarkable that no favorable pre- 
sumptions are indulged by the courts towards Congress 
and its Commission, as the Commission, is the instru- 
mentality created by Congress to do for it that which it 
cannot so well do for itself. 

“Why do not the courts construe the acts of Con- 
gress to regulate railroads doing interstate business lib- 
erally, so as to bring about effective regulation and 
control, as was the manifest intention of Congress in 
their enactment? 

“Why is the interstate commerce law not treated by 
the courts as a remedial statute? 

“There is not, to my knowledge, a single instance 
since the creation of the Commission where a rate of 
tares and charges fixed by it, or found by it to be rea- 
sonably, has been held by any court to be confiscatory. 
Notwithstanding this fact, it seems to be almost a mat- 
ter of course for the courts to issue temporary injunc- 
tions upon the single charge—unsupported by anything 
more than ex parte affidavits—that the orders of the 
Commission are confiscatory. 

“The people are not going to be satisfied with any- 
thing less than real, effective, thorough control and 
regulation of all railroads doing interstate business; but 
so far every effort of Congress in that direction has been 
crippled, weakened or destroyed by adverse court deci- 
sions. 

“The actions of the railroads in making higher 
freight charges for hauling goods of the same class over 
the same line of road than for a longer haul over the 
same line, the shorter being included in the longer, have 
been so arbitrary, so unjust, so unreasonable and so 
indefensible as to demand at the hands of Congress 
drastic and effective legislation to prevent, if possible, 
such unjust discriminations as to localities, or at least 
to make it certain that the circumstances and conditions 
over which the railroads had no control were such as 
to make such discriminations compelling on the part 
of the carriers. But Congress, in its wisdom, believed 
that before such discriminations should be permitted the 
facts and circumstances authorizing same should have 
the approval of the Commission. Who will say that the 
Commission is not better qualified to pass on such ques- 
tions thus presented than any court can possibly be? 
Who will say that it is not absolutely necessary to have 
a commission or some such administrative body, clothed 
with power and discretion, to pass on the facts and 
circumstances presented in such cases? 
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“But it seems to follow from the decision of the 
Commerce Court in the intermountain cases that such 
power and discretion cannot be given the Commission 
with such latitude of action in manner and method to 
be pursued as will make such power and discretion 
effective. 

“One of two things will follow as certain as day 
follows night, and that is that the people of this country 
are going to have effective and thorough control and 
regulation of the railroads doing interstate business or 
they will own them. 

“I prefer the control of the railroads to government 
ownership and shall do all I can to bring that about, and, 
as a means to that end, will do all I can to abolish the 
Commerce Court.” 


Postpones Minimum Weight Rule 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 


Washington, D. C., December 1.—An order has been 
issued by the Commission in the matter of the com- 
plaint of the Lininger Implement Company against the 
Chicago & Northwestern Railway Company et al., post- 
poning for the second time the order which was to have 
become effective August 15, afterwards modified so as 
to become effective December 1, so that it will now be- 
come effective February 1, 1912. 

This order grows out of the fact that the argument 
in the second hearing of the so-called “Noble Case” has 
been postponed until December 9, 1911. This case arises 
from the Official Classification rule to the effect that in 
eases where a shipper orders a 36-foot car and the car- 
rier, unable to furnish same, furnishes a 40-foot 6-inch 
ear, they will protect the minimum of the car so furnished. 
The Commission has held that such a rule works a dis- 
crimination. For instance, if A orders a 36-foot car and 
is furnished a 40-foot 6-inch car, the carrier will protect 
the minimum, but if B orders a similar car and is fur- 
nished a 50-foot car, in that event the carrier will not 
protect the minimum under the tariff. The Commission 
holds that the minimum should be protected in both 
cases. 

However, the Official Classification Committee holds 
that to so order is a hardship on them, as there is no 
such a thing as a 50-foot car in their territory, the larg- 
est size in use being the 40-foot 6-inch car; therefore 
to hold to that rule simply because occasionally they 
get a 650-foot car from Western Classification territory 
is unjust. 


Car Surplus Again Decreases 





Another decrease is reported in idle cars in the 
latest statement of surpluses and shortages, Bulletin No. 
107-A, issued by the committee on relations between 
railroads of the American Railway Association. 

“Contrary to the corresponding periods in the preced- 
ing years,” says Arthur Hale, chairman of the committee, 
in presenting the report, “the surplus figures reported for 
the period ending November 22, 1911, show a decrease 
of 2,331 cars, bringing the total surplus down to 43,059 
cars. 

“The decrease is probably due to the stocking up of 
anthracite coal in the East. The coal-car surplus in 
Group 2 (New Work, New Jersey, Delaware, Maryland, 
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eastern Pennsylvania) shows a decrease of 3,789 cars, 
while the total car surplus shows a decrease of 4,05) 
cars, Box, flat and miscellaneous cars show increases 
of 1,024, 643 and 154 cars, respectively, and partially 
offset the decrease in coal cars. : 

“There is an increase of 1,173 cars reported in the 
total car shortage. Coal and miscellaneous cars show 
increased shortages of 1,094 and 938 cars, respectively 
while the box and flat car shortage decreased 612 and 
247 cars, respectively. 

A summary of total surpluses and shortages from 
July 20, 1910, to November 22, 1911, follows: 


SURPLUSES, 
Coal, 
No Gondola Other 
Date. of Box. Flat and Kinds. Total, 
Roads. Hopper. 
\ me es 169 10,531 3,684 12,346 16,498 43,059 
Nov > 2) 165 9,507 3,041 16,398 16,344 45,299 
Ct... 26, BER. nos: 161 7,166 3,861 12,148 16,131 39,306 
Sept. 27, 1911..... 160 12,372 3,844 19,543 22,623 58,389 
Aug. 16, 1911..... 166 37,912 4,161 34,190 31,737 108,009 
July 19, 1911..... 172 46,675 5,213 62,689 35,856 150,433 
June 21, 1911..... 169 53,208 5,783 72,885 34,058 165,934 
May 24, 1911..... 72 51,195 7,741 73,213 36,084 168,233 
April 26, 1911..... 168 55,052 9,573 85,351 39,548 189,524 
Mar. 29, 1911..... 163 40,546 8,780 110.927 35,964 196,217 
Feb. 15, 1911..... 162 40,349 9,993 86,703 38,564 175,609 
san. 3, Was. 154 38,529 9,362 45,793 28,613 122.297 
ee ee 165 16,453 5,358 17,649 22,658 62,115 
Nov. 23, 1910..... 152 12,368 3,506 7,249 19,943 43,066 
Oct. 26, 1910..... 152 8,257 2,024 5,778 13,072 29,131 
Sept. 28, 1910..... 143 12,144 3,394 7,871 19,060 42,469 
Aug. 31, 1910..... 155 20,315 3,488 14,108 22,111 60,022 
July 20, 1910,.... 152 568,867 3,433 37,219 35,075 134,50 
SHORTAGES. 
oal, 
No. Gondola Other 
Date. of Box Flat. and Kinds. Total 
Roads Hopper. 

Nov. 22, 1911..... 169 12,678 83 4,080 2,708 19,949 
Noy. _ 8, 1911..... 165 13,290 730 2,986 1,770 18,776 
Oct. 26, 1911..... 161 14,943 896 2,278 657 18,774 
Sept. 27, 1911..... 160 6,632 367 955 390 8,344 
Aug. 16, 1911..... 166 1,319 417 1,866 228 3,830 
July’ 10, 2012..... 172 579 105 13 1,361 
June 21, 1911..... 169 1,667 500 54 543 2.764 
May 24, 1911..... 172 253 345 148 89 835 
April 26, 1911..... 168 91 320 2,003 104 2,518 
Mar. 29, 1911..... 163 384 376 11 559 1,330 
Feb. 15, 1911..... 162 810 346 236 550 1,942 
Jan. 1%, 19k1..... 154 715 509 363 890 2,477 
Dec. 21, 1910..... 165 4,998 1,016 3,124 1,567 10,705 
Nov. 23, 1910..... 152 7,305 1,191 4,230 1,947 14,673 
Oct. 26, 1910..... 152 = 12,898 1,596 5,325 2,077 21.8% 
Sept. 28, 1910..... 143 9,665 1,670 5,044 1,562 17,941 
Aug. 31, 1910..... 155 4,594 914 2,964 $21 9,293 


July 20, 1910..... 152 303 710 16 264 1,2% 


State Commission Again Sustained 


New Orleans, La., December 1—The United States 
Circuit Court of Appeals, in a decision by Judge New 
man, has sustained the ruling of the lower court upholé 
ing the order of the Louisiana railroad commission It 
ducing rates on cottonseed and its productions via the 
Texas & Pacific Railway. The order of the commissi0l 
was based on the alleged excessiveness of the rates 
per se and discriminations as between localities. 

When the case was taken to the lower federal cout 
a master was appointed to hear evidence. He presented 
a report in which he recommended that the verdict be it 
favor of the railroad company. In the course of his 
report he went into the subject of valuation, estimatins 
it to be equal to outstanding stocks and bonds. Tiis 
valuation the court rejected on the ground that elements 
that the Supreme Court had said should be considered 
had been omitted. Criticism was also made of the 
master’s report in that it failed to allow a presumptidl 
of reasonableness in favor of the commission’s orde! 
The court held the evidence submitted insufficient ™ 





overcome the presumption created by the commission's 


decision. 
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LEGAL DEPARTMENT 


Conducted by 
CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau. 


In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 

Address Legal Department, The Traffic Service Bureau, 
Washington, D. C 
Lien Extends Only to Goods Upon Which 


Charges Are Due. 


Michigan.—‘“‘Supposing Brown has been making ship- 
ments for some time over a certain road to various 
consignees and prepaying the freight, but had neglected 
to pay the prepay bills as presented to him and was 
somewhat in arrears with his account. He presents 
another shipment to the same railroad company, and 
after receiving shipment, the agent refused to transport 
same or allow the goods to leave his possession until 
the old balance had been paid, although the money was 
tendered for the freight on this shipment. Will you 
please advise if a railroad company can hold goods 
in the above case?” 

It would seem that the principle enunciated by the 
Commission, in Rule 48, Conference Rulings, Bulletin 
No. 5, would have similar application to the hypothetical 
question you submit. This ruling had application to 
a shipper who, having a money demand against a car- 
rier, sought to offset it against the amount of freight 
which he owed the carrier upon a shipment of mer- 
chandise, and the Commission held that the two trans- 
actions had no relation one to the other, and that such 
a deduction from the rate charged on the shipment 
could not be made. While it is clear that the Com- 
mission, whose authority is in the nature of an extraor- 
dinary remedy, is not authorized to adjudicate the 
claims of a railroad company against a shipper, yet it 
is equally clear that the Commission has authority to 
order a carrier to accept and transport goods of any 
person offering to pay the amount fixed by the pub- 
lished schedule of rates and charges. Now, at law, the 
carrier may demand a prepayment of its freight, and 
May refuse to transport the goods unless it is paid. 
But, if it waives this right by accepting previous ship- 
ments without requiring prepayment, or waives its right 
of lien by delivering the same to the consignee, its 
tights thereafter are that of a mere creditor. As such 
a creditor it cannot penalize its debtor, or discriminate 
against him, by refusing to accept and transport a 
proffered prepaid shipment until its other claims have 
been paid. It has also been held that the carrier cannot 
hold goods consigned generally to consignee, for general 
freight balance against consignor, The lien of a carrier 
ls only a specific or particular lien confined to charges 
upon the particular goods upon which it is claimed, 
except sometimes by usage of a particular locality. 

b *x * 


Through Rate Not Applicable to Local Shipment. 

Tennessee.—“Carrier publishes the following rates: 
A to B 10 cents, interstate; B to C 13 cents, interstate; 
B to C 39 cents, intrastate; A to C 20 cents, interstate. 
Freight consigned from A to B was refused by con- 
Signee. After 15 or 18 days’ delay, on being notified, 


Carrier’s 


Consignor found it impossible to sell at B, and ordered 
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freight forwarded, with charges, from B to C, which 
was done. What rate should have been charged for the 
movement?” 

Assuming that the privilege of reconsignment could 
not be exercised in the shipment in question, and that 
B and C are situated in the same state, and shipment 
moved intrastate between these two points, then the 
lawful rate is the 10-cent rate from A to B plus the 
39-cent rate from B to C. If, however, the shipment 
could move interstate from B to C, and was so routed, 
then the rate from B to C would be 13 cents. A through 
rate from A to C was not applicable, in the absence 
of reconsignment privileges, inasmuch as the original 
contract was to transport from A to B only, and the 
transportation from B to C is a new and separate con- 
tract, thus making applicable the combination of locals 
instead of the through rate. 

oa +” a 
Consignee Not Released From Liability to Pay Freight 
Through Carrier’s Failure to Collect Promptly. 


Missouri.—“Noting your article, ‘Missouri,’ on page 
790 of your issue of November 4, and also ‘Kansas,’ 
page 881, November 18, we would like to ask who is 
liable for the freight in case the railroad neglects to 
present the expense bill within a reasonable time after 
delivery of the material? That is to say, if we buy @ 
car of material delivered at destination, and no freight 
bill is presented, we presuming that the freight has 
been prepaid by the shipper, make final settlement with 
him in full, and then it later develops that the freight 
was not prepaid, and the railroad company asks us to 
pay them, are we liable?” 

The question as to a carrier’s right or duty in col- 
lecting freight from consignee is not determined by the 
time within which it might present its expense Dill, 
only in so far as the statute of limitations may operate 
against its claim, or it can be shown that the carrier 
had actually waived its claim against the consignee; 
as if it voluntarily took a bill of exchange or promissory 
note from the consignor for the amount, payable at 
a future day, or in any manner indicated that it relied 
upon the personal responsibility of the consignor. The 
Commission has held that there can be no waiver on 
the part of a common carrier of its right to collect its 
tariff rates, and therefore, while its duty is to exact 
whatever rates its schedule necessitates upon the de- 
livery of a shipment, yet its failure to collect does not, 
under the Act, expand the rights of either shipper or 
consignee. Its claim is against either consignee or con- 
signor. The mere acceptance by the consignee of the 
goods transported by the carrier operates as an implied 
promise by him to pay the freight charges lawfully due 
thereon, 

a * ca 
Reconsignment, Who Liable for the Freight. 


Ohio.—““We purchased a car of lumber from a Cin- 
cinnati concern, the price to be so much per thousand 
delivered f. 0. b. our switch. The car was received, 
the A. B. R. R. acting as a transferer; they did not 
have any billing on the car and therefore they did not 
render us freight bill. It seems from after information 
that the car was shipped from some place in the South 
and arrived in Cincinnati over the D. & E., consigned 
to the lumber company, from whom we purchased it. 
They issued reconsigning orders to the D. & E, to de- 
liver it to the A. B. R. R. for ourselves. When we 
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received the car, in order to take advantage of the cash 
discount, we paid full amount of the bill, we presuming 
that in their reconsigning order that they had paid 
the charges: A few days later the lumber company 
went into the hands of a receiver, and several months 
later the D. & E. presented us with freight bill for 
the charges to Cincinnati, which we refused to honor, 
referring them to the lumber company for collection, 
as we had already paid for the lumber, including the 
freight. They replied that this was impossible, as the 
lumber company were then in the hands of a receiver 
and if they were to go in as a creditor, they would not 
receive the lawfully published rate, and it would be 
illegal for them to take anything less. They are now 
threatening to sue us for this amount, and we would 
like to have you give us an opinion as to our rights.” 

The consignee is presumptively the owner of the 
goods transported, and is therefore prima facie liable 
for the freight, but this presumption may be rebutted, 
and a different relation may be shown to exist, as, for 
instance, if the consignee be the mere agent of the 
shipper or of a third person, or if he has assigned the 
bill of lading before the goods are delivered to him. 
In the latter instance, he enables his endorsee to re- 
ceive them and does not become liable for the freight. 
The ordinary contract of a carrier is to deliver the 
goods to the consignee or his assigns, he or they pay- 
ing the freight, and whoever accepts them under such 
a contract becomes liable for the freight; and if the 
carrier delivers them to an assignee of the contract, 
without relying upon his lien to secure payment, the 
carrier must be understood as relying upon the personal] 
responsibility of the assignee alone. A new contract 
arises under such circumstances, between the assignee 
and the carrier. If, however, the reconsignment has 
been made after the goods have been actually delivered 
to the consignee, or the bill of lading does not provide 
for or permit of an assignment of title, then it is 
questionable if the assignee can be held for the freight; 
at least, not for that portion applying between point of 
origin and point of reconsignment. 

a * * 


Consignor Liable for Both Freight and Storage. 


lowa.—“This company shipped two bushels of select 
seed oats from Minneapolis to a point in Kansas. Upon 
arrival at destination the shipment was refused, or 
unclaimed by consignee, and we as shippers were 
notified of the fact thirty days after shipment was put 
in storage. Inasmuch as the seed were a free gift by 
us to a customer, and as we did not understand the 
cause of their non-delivery, we promptly notified the 
railway company that shipment could be disposed of 
for their own account; that we were not further in- 
terested. The goods were sold fifteen days later, and 
we are at this time called upon to reimburse railroad 
company for difference in amount realized from sale 
of the freight, and storage charges. We agreed to 
make good the balance due in transportation charges, 
but refused to make good the deficit in storage, basing 
our conclusion on the fact that it was up to shipper 
to guarantee transportation charges only, and as the 
ownership of property rests in the hands of consignee, 
we should not be liable for storage when disposition 
was given immediately we were notified. The question 
is, are we liable for storage charge?” 
After the arrival and notice of goods at destination, 
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or after the refusal or failure of consignee to accept 
the same, the relation of carrier chamges to that of 
an ordinary bailee for hire, or warehouseman. As such, 
it is its duty to take ordinary care of the goods, and 
to keep them in a safe and suitable place. For keeping 
and storing them properly, it has the right to charge 
in addition to its compensation for their carriage. The 
authorities are in accord on the point that the carrier 
has the right to hold either consignor or consignee 
liable for the payment of the freight; the consignor 
on the contract of affreightment, and the consignee as 
being the presumptive owner of the goods. The carrier 
may even waive its lien upon the goods by delivering 
them to the consignee, without requiring payment of 
the freight, and still hold the consignor liable upon 
the contract of shipment, that is, the bill of lading, 
It has also been frequently held that if the consignee 
refuses to take the goods, the carrier will become bailee 
for the consignor or owner under the same terms as 
to liability, in consideration of which the reciprocal 
duty of paying all reasonable charges for storage de- 
volves upon the consignor, It being required that due 
notice of consignee’s refusal or failure to receive the 
goods was given consignor by carrier. See Hutchinson 
on Carriers (3d .ed.), section 714; Brown vs. Ry., 54 
N. H., 535; Cairus vs. Robins, 8 M. & W., 258; Mitchell 
vs. Ry. Co., 10 L. R. Q. B., 256. A carrier’s lien, how- 
ever, extends only to its charges for the transportation 
of the goods, and not to the expense for warehousing 
the same. 


Denver Intervenes in Galveston Case 





Denver, Colo., December 1.—Denver, through its Con- 
sumers’ & Shippers’ Association, has asked the _ Inter 
state Commerce Commission for permission to intervene 
in the Southwestern Shippers’ Traffic Association case, 
the complaint that would force a readjustment of rates 
into the Southwest through the Galveston gateway. 

In a petition filed by A. E. Helm and H. L. Ritter. 
as attorneys, the interveners say: 


I. 
“The Denver Consumers’ & Shippers’ Association is 
@ voluntary association, not organized for profit, exist 
ing in the city of Denver, in the state of Colorado, hav- 
ing for its purpose, among other things, the securing 
of reasonable freight rates from the Atlantic seaboard 
territory to Denver via Gulf ports; that said association 


has as members a large number of citizens and tax- 
payers of the city of Denver, who are interested as ship- 
pers Or consumers in procuring reasonable and just rates 


end adjustment of rates through the port of Galveston. 
Tex., from Atlantic seaboard territory to Denver. 


II. 

“That the defendants above named are common cal 
riers engaged in the transportation of property by col 
tinuous carriage by rail and water shipments as thei! 
various lines and connecting routes may run from points 
located within what is known as the Atlantic seaboard 
territory, on the one hand, and the city of Denver, in the 
state of Colorado, on the other hand, and as such com: 


mon carriers said defendants are subject to the provi 
sions of the Act to regulate commerce, approved February 
4. 1887, and acts amendatory thereof or supplem ntal 
thereto. 


December 
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Ill. 


“That the city of Denver is the capital of the state 
of Colorado, and the principal commercial and manufac- 
turing city of the state; that said city has a population 
of about 213,000 people, and is favorably situated by rea- 
son of its numerous linés of railroads and location with 
yeference to the various centers of population to supply 
and distribute merchandise and manufactured articles to 
ihe people of the state of Colorado, and in the states of 
Wyoming, Utah, Arizona and New Mexico and in the 
territory between the city of Denver and the Pacific 
ocean. That the said city of Denver is located 1,128 
miles northwest of the port of Galveston, Tex., having 
lines of railroad running directly from the said city of 
Galveston to Denver. That there are regular lines of 
steamships running from New York City, in the state 
of New York, to Galveston, Tex.; that said steamships 
make regular sailings between said ports, and are capable 
of carrying a large volume of freight tonnage from the 
wholesale and manufacturing centers located in the At- 
lantic seaboard territory to the city of Galveston. That 
the national government has appropriated and expended 
more than ten million dollars ($10,000,000) in recent 
years in deepening the channel and in improving the port 
of Galveston; that the port of Galveston has extensive 
wharfage and shipping facilities capable of loading and 
unloading the largest ocean-going vessels. That the line 
of transportation formed by the connection of said steam- 
ship companies at Galveston with the rail lines running 
from Galveston to Denver constitutes the most economical 
and cheapest route for the transportation of freight from 
New York and seaboard territory to the city of Denver. 

“That notwithstanding the existence of this cheap 
route by water and rail lines via Galveston to Denver the 
defendants above named have refused to publish or to put 
into effect rates over such cheap route that will permit any 
considerable quantity of traffic to move over such route. 
That rates from seaboard territory have been so adjusted 
by the defendants as to force practically all of the ship- 
ments from said territory to Denver to move over the 
more expensive routes through the Atlantic ports of 
Newport News, Va., and Savannah, Ga. That the present 
adjustment of rates requires the people of Denver to 
pay the same rates over the cheaper and more economical 
route via Galveston as are charged over the more expen- 
sive short water and long rail hauls through the ports 
of the Atlantic coast; that the adjustment of these 
rates through the Atlantic ports to points like St. Louis, 
on the Mississippi River, and Kansas City and Omaha, 
On the Missouri River, is such as to very greatly dis- 
criminate against the jobbers and manufacturers located 
in the city of Denver and in favor of the jobbers and 
Manufacturers located in the cities of St. Louis, Kansas 
City and Omaha. 

“That the effect of these excessive freight charges and 
discrimination against the city of Denver has been to 
greatly retard the growth and development of Denver and 
to increase the price of living to the people of said city. 
That as a result of Denver’s unfavorable condition with 
respect to freight rates large numbers of business enter- 
prises, which had been established in Denver, have been 
abandoned, and the buildings which they formerly occu- 
pied are now vacant and unoccupied, and the price of 
Teal estate in Denver has been forced down until values 


are now lower than in any other city of its size in the 
country. 
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“That the following table shows a comparison of the 
rail mileage and the class rates from New York through 
the Atlantic ports and the Gulf ports to Denver, and via 
Atlantic ports to various points located on the Mississippi 
and Missouri rivers: 


From Miles 
New York from Rate in Cents per 100 Pounds. 
to Savannah. 1 2 3 5 6 

St. Louis, Mo..... 93% 69 56 53 34 28 21.5 
Kansas City, Mo..1,209 118 95 71 57 40 ; 
Omaha, Neb. ...... 1,571 123 100 75 61 43 
Sioux City, Ia..... 1,565 128 105 79 65 45 
Sioux Falls, S. D..1,603 133 110 81 69 47 
Denver, Colo...... 1,817 234 191 148 116 93 
Denver, Colo, via 

Galveston, Tex..1,128 234 191 148 116 3 

From Miles 
New York from Rate in Cents per 100 Pounds. 
to Savannah. B > 

— ap” pe Se ee ae |. O77 a er 
Kansas City, Mo...... 1,209 45 40 
Omens. NED... 0.0 vee 1,571 48 43 
ge ae 1,565 50 45 ; 
Sioux Falls, S. D...... 1,603 52 47 Rh geo “4 
EPC en, GN Sicwccses 1,817 108.5 $2.5 75 66.5 59 
Denver Colo., via 

Galveston, Tex...... 1,128 108.5 82.5 75 66.5 59 

IV. 


“That notwithstanding the fact that Denver is entitled 
to receive the same consideration at the hands of the 
earriers by reason of its proximity to deep water ports 
on the Gulf of Mexico as is received by points similarly 
located with reference to the Atlantic ports, and notwith- 
standing the necessity for the establishment and main- 
tenance of reasonable freight rates to Denver via gulf 
ports, the defendants published and exacted through rates 
from Atlantic seaboard territory to Denver as follows: 
eS beo ae 1 2 3 t 5 A B Cc D E 


OARS aca 234 191 148 116 93 108% 82% 75 66% 50 


Class 











and that the class and commodity rates from Atlantic 
seaboard territory via Galveston to Denver are as shown 
in paragraph 3 of complainant’s petition filed herein. 


V. 


“The intervening petitioners hereby specially refer 
to and make a part of this intervening petition any and 
all tariffs and the amendments thereto published or con- 
curred in by said defendants, or any of them, covering 
said class and commodity rates via gulf routes between 
Atlantic seaboard territory and the cily of Denver which 
may be on file with the Interstate Commerce Commis- 
sion. 

VI. 

“That all of said class and commodity rates herein- 
pefore referred to from .Atlantic seaboard territory to 
Denver via Galveston are unjust and unreasonable and in 
violation of section 1 of the Act to regulate commerce, 
and that said throvgh class and commodity rates above 
1eferred to subject the people of Denver and the mem- 
bers of the interveners’ association to unjust discrimina- 
tion and undue and unreasonable prejudice and disadvan- 
tage in violation of the second and third sections of the 
Act to regulate commerce, and that all of such through 
rates via Galveston are unreasonable and unjust in them- 
selves and constitute unreasonable discrimination against 
the shippers and consumers living in the city of Denver, 
and in favor of shippers and consumers living in the cities 
of St. Louis, Mo., Kansas City, Mo., and Omaha, Neb., and 
that all of such rates are highly prejudicial to the interests 
of the people of Denver. 


“Wherefore, the said interveners pray that the relief 
asked for by the complainant with regard to the estab- 
















































































lishment of just and reasonable rates from Atlantic sea- 
board territory to Denver, Colo., may be granted and 
that the Commission make an order in said case pre- 
scribing what will be a reasonable relation of said through 
class and commodity rates via Galveston to be observed by 
said carriers in the future from Atlantic seaboard territory 
to Kansas City, Mo., and Omaha, Néb., as compared with 
rates from Atlantic seaboard territory via Galveston to 
Denver, and that such other and further orders may be 
made as the Commission may deem necessary, just and 
proper in the premises.” 


Traffic Club Has Two Slates 


St. Louis, Mo., December 1.—Two slates have been 
presented to members of The Traffic Club of St. Louis 
for action at the next annual election. 





The nominees 
President: A. 
Hilton, general passenger agent St. Louis & San Fran- 
.cisco Railroad, Vice-presidents: J. C. Lincoln, commissioner 
Merchants’ Exchange Traffic Bureau; B. M. Flippin, 
freight traffic manager Missouri Pacific Railway; H. L. 
Wyatt, traffic manager St. Louis National Stock Yards 
Company; J. L. Penny, traffic manager Terminal Railroad 
Association; R. H. Stockton, president Majestic Manu- 


facturing Company, Secretary-treasurer: A. F. Versen, 
assistant traffic commissioner Business Men’s League of 
St. Louis. Directors: J. Fitzpatrick, agent Vandalia 
Railroad; C. H. Schlapp, president Krenning Grocery 
Company; W. C. Johnston, general freight agent St. 
Louis, Troy & Eastern Railroad; J. C. Sartelle, general 
agent Santa Fe System; J. Monteath, traffic manager 
Lesser-Goldman Cotton Company. 

The following slate, selected by petition, has also 
been submitted: President: A. Hilton, St. Louis 
& San Francisco Railroad Company. Vice-presidents: 
C. H. Fenn, superintendent Crane Company; G. H. 
Gray, commercial agent C., B. & Q.; A. M. Field, 
traffic manager Wrought Iron Range Company; H. D. 
Landry, commercial agent St. Louis Southwestern; Geo. 
Danner, traffic manager Meyer Brothers Drug Company. 
Secretary-treasurer: A. F. Versen, Directors: A. D. Mur- 
tay, S. F. Myerson Printing Company; R. K. Pretty, 
general agent Great Northern Railway; J. R. Roycroft, 
agent Kanawha Despatch; J. S. Hartman, traffic manager 
Steinwender-Stoffregen Coffee Company; J. Fitzpatrick, 
agent Vandalia Railroad. 


chosen by the committee are as follows: 


DECISION CAUSES STIR AMONG SHIPPERS. 

‘Omaha, Neb., December 1.—The decision of the In- 
terstate Commerce Commission in the Missouri River 
rate case, whereby one rate was made applicable between 
the rivers on all class traffic originating east of the 
Indiana-Illinois state line, but by which an advance from 
the 5l-cent scale, prescribed in the Burnham-Hanna- 
Munger case on Atlantic seaboard territory merchandise, 
to 55 cents was allowed, is creating a stir among Mis- 
eouri River commercial organizations, which, at first 
blush, seem to be inclined to oppose the advance. A 
conference has been held at St. Joseph between repre- 
sentatives of the commercial interests of Omaha, Kansas 
City, St. Joseph and Lincoln for the purpose of deter- 
mining some uniform plan of procedure. 
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ON THE REVIEWING LINE 





Problems in Railway Regulation. Henry 8. Haines. The 
MacMillan Company, New York. Cloth; 1 vol., 582 pp; 
$1.75 net. (For sale by The Traffic Service Bureau.) 


A headline flash at the career of the author of 
“Problems in Railway Regulation” is at once an ap. 
preciation and an explanation. Born in Massachusetts 
in 1836, he entered the railway service in ’53 as ag 
rodman. His best years of service were spent with the 
southern roads, Mr. Haines worked up through the 
various grades until he became vice-president and gen. 
eral manager of the “Plant System” of railroads and 
steamship lines. He also received training in the traffic 
field, being at one time commissioner of the Southern 
States Freight Association. Mr. Haines has the distinc. 
tion of being one of the ex-presidents of the American 
Railway Association. 

Mr. Haines approaches his subject with the _ philo- 
sophic detachment of the academic political economist 
humanly broken by the experience of actually having 
wrestled in the flesh with many of the problems he 
sets forth. While the attempt is made to state every 
question with judicial impartiality, ermine aloofness 
does not chill his treatment of it. His handling is at 
all times red-blooded. Condemnation and praise are 
alike bestowed on regulators and regulated, on shippers 
and carriers, with no self-effacing timidity. His blame 
is not phrased in terms of Pharisaical generosity; his 
approval carries no Addisonian sneer. Into his work 
he has infused such a spirit of frankness that criticism 
is disarmed, even if agreement with some of his views 
must be withheld. 

“Problems in Railway Regulation” will come most 
welcome to those who have matured in the traffic world. 
It is not so much a statement of facts as an argument 
based on stated facts. A contemporary has remarked 
that it asks more questions than it answers, but therein 
lies part of its value, It is not a sedative, not a dry 
recital of the mere historic, but a thought-provocative work. 
The blunt simplicity and the evident earnestness rouse 
mental activities, set the reader to asking himself: 
“Do I agree with him on this point? Would I interpret 
these conceded facts as he does? Is the outcome of 
this problem as he thinks? What is the answer to this 
unanswered interrogation?” 


Beginning with a plea for a non-political treatment 
of the railroad question in this country, in which he 
declares that the original problem of rate regulation was 
deflected, following the collapse of the free-silver issue, 
to considerations of restricting consolidations, Mr. Haines 
dismisses European roads, with the exception of those 
in Great Britain, as giving little light for this country. 
A sketch of British regulation, with an attempt to dif: 
ferentiate between American and English methods it 
legislation, follows. As directly preliminary to a study 
of the problems in the United States, he considers the 
several stages of American railroad development. “These 
have not been synchronous throughout the United States. 
In fact, they have overlapped each other in the same 
region. But, in a general way, the embryonic stage 
may be said to have terminated with the occurrence 
of the Civil War, the stage of reconstruction to have 
followed upon the consequences of the financial crisis 
of 1873 and the stage of legislative regulation to havé 
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been definitely reached with the passage of the inter: 
state commerce law in 1887.” 

Despite political portraiture of the average traffic 
man, even that laborer in the transportation vineyard 
can complete the quotation beginning with “the sins 
of the father.” If not vices, defects of the railroads 
three or four generations back are worthy of considera- 
tion, because of the purple stain they have left upon 
us to-day. Mr. Haines’ treatment of the earlier history, 
of how certain adjustments were built up, how and 
why feeling toward transportation corporations under- 
went tremendous changes, forms a solid foundation for 
study of the railroad problems of to-day. His charac- 
terization of the complete failure of the roads to meet 
the Commission half way in the early days is without 
gloss, though his remarks on the type of Commissioners 
that succeeded those of 1887 will probably incite answer. 
Again, he compliments the Commission on vigorous en- 
deavors to enforce the Elkins law, and his viewpoint 
of the Commission’s attitude toward the rebate question 
is much more sympathetic than that of some of his 
fellow authors. 


Having laid his groundwork, which includes consid- 
eration of the latest amendments to the commerce law 
and the decisions of the Commission in the general rate 
advance cases, he turns to his problems. His first is 
that of incorporation. “Railroad corporations,’ he re- 
marks, following a discussion of the difficulties involved 
in handling a corporation the creature of one state, but 
operating in several, “do not disintegrate. The tendency 
is to coalesce into greater systems. Without questioning 
the advantages that may follow upon this gradual con- 
centration of corporate power, it should no longer be 
possible, by the secret acquisition of majority interests, 
to combine a number of railroad corporations into a 
‘system’ suddenly to appear like a comet in the railway 
firmament. A single state government is impotent with 
respect to systems whose transactions, exceeding in 
volume the state revenues, are extended far beyond its 
borders. The regulation of such combinations by the 
separate action of the several states is, therefore, man- 
ifestly impracticable; but their effect upon the conduct 
of interstate traffic, and, indeed, politically, may well 
invite federal intervention. While hasty action is to 
be deprecated, this ever-continuing process of corporate 
unification might at least be temporarily arrested until 
it can be regulated with due regard to the public good.” 


In his discussion of problems of finance, of con- 
struction, of operation, Mr. Haines continually presents 
facts and theories that are entitled to serious thought. 
Since traffic must pay the bills, the traffic man’s interest 
in these questions must be sharpened. The day of inde- 
pendent action between different departments of a rail- 
Toad is past; co-operation is now the watchword, And 
if an operating need or a financial disability is to 
justify a rate, then the industrial traffic man can no 
more ignore these departments than his railroad brother. 
Moreover, the author strikes a responsive chord when 
he says: “The experience in the formulation of the 
safety appliance Act, of the Act governing the trans- 
portation of explosives, and of the national code of 
demurrage rules is a signal illustration of the advan- 
tages that might be derived in other instances from 
co-operation of state and federal authority with the or- 
ganized experience of railroad managements and of 
manufacturers’ and shippers’ associations. The result 
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would undoubtedly be an ideal method of the regulation 
of railroad operation in the United States.” 

Traffic is considered in three chapters—the general 
problems, the problems of discrimination and of rate- 


making. He starts out with the fact that rates had 
to be made in early days in competition with waterways, 
though now, with the exception of long-distance soft- 
coal business on the Mississippi, “the remaining domes- 
tic traffic that is water-borne is held in bondage to the 
railroad companies.” There is an extended study based 
on the freight and passenger traffic statistics published 
by the Interstate Commerce Commission, Mr. Haines 
makes a plea for higher rates, on the ground that, with 
decreasing average rates and increasing cost, increased 
earnings have been due to greater tonnage, but that this 
“cannot continue to increase at the same rate in the 
earlier settled regions.” His statistical study leads him 
to five conclusions: 1. That average rates per passen- 
ger mile and per ton mile have decreased substantially 
in twenty years. 2. That the cost of performance per 
traffic units has been increasing since 1902. 3. That 
the increase in net earnings per mile has been due to 
the remarkable increase in density of traffic, 4. That 
the net earnings per mile in 1907 can only be preserved 
by preserving the same relation between the rates per 
traffic units and the cost of performance that year, or 
by such an increase in tonnage as would insure the 
same net return with lower average profits per traffic 
units. 5. That the requirements of railroad service com- 
pel an increase in the capital invested per mile, which 
must be accompanied by a commensurate return upon 
that capital that those requirements may meet with a 


_satisfactory response. 


Too vast is the rate structure, believes the author, 
to entrust it to any seven men. To confine detailed 
authority to the Interstate Commerce Commission must 
result in “a petrifaction of rates and a consequent 
restraint of traffic within the rigidly defined limits of 
certain trade routes.” But the duty of ratemaking 
should not be left with the individual traffic managers, 
unhampered by external control. The railroad traffic 
association should intervene, but it should not make 
changes without hearing the shippers. Then, if satis- 
faction was impossible, appeal should lie with the Inter- 
state Commerce Commission. In passing, it may be 
remarked that throughout the book Mr. Haines is con- 
tinually pressing the claims of the railroad association 
as a remedial agent for existing remedies. 


Discrimination, declares Mr. Haines, has been the 
dominant note in our competitive discord. It has ap- 
peared between communities, persons and commodities. 
There are discriminations that arise from rail compe- 
tition and those that spring from water rivalry, The 
long and short haul clause exists because of discrimina- 
tion. In the enforcement of this section of the interstate 
commerce Act, as it was last amended, the author very 
properly senses that the Commission will be exposed 
to criticism such as it has never experienced. 


In rate-making, Mr. Haines comes to that fruitful 
source of polemics, the cost of service versus the value, 
The former, he argues, is not a matter that interests 
the shipper. It is the amount of the charge for it. 
The standard which he applies to its amount is the 
value of the service. The value fixes the maximum, the 
cost the minimum, rate. Between these limits lies 
profit, and it is the duty of the Commission to fairly 
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apportion the profit in determining a reasonable rate. 
A reasonable rate is based on the value of the service 
to the shipper, claims the author. The investigation to 
determine a reasonable rate should be directed to ascer- 
tain the actual value of the service as it affects the 
price of a specific article at the points of origin and 
destination. 

While the author holds that the aggregate earnings 
of a road are not a subject of attack by shippers, he 
adds: “When the amount accruing to any particular 
agency swells to such an extent as to imperil the gen- 
eral welfare, it may be reduced to less objectionable 
proportions by the return of a part of it to the treasury 
of the state by whose legislation the franchise has been 
created that has made such an accumulation of profit 
possible, or to the treasury of the federal government by 
the exercise of the constitutional powers of Congress over 
interstate commerce. This view of a reasonable rate 
disposes, in that connection, of the inquisition into 
expenditures for betterments and of the adjustment of 
rates to prevent excessive dividends on railroad invest- 
ments.” 

Except for a warning against class legislation, the 
author’s creed, when he discusses the tendency of gov- 
ernment regulation, may, perhaps, fairly be summed up 
in these words: “As a means of transportation, our 
railroad system should perform that service with safety, 
convenience and promptness, and that should be the 
end to be secured in its regulation as a public servant; 
just that, and no more, How that end is attained 
should be no concern of the government. _Make the 
corporations penally responsible for results, its officials, 
also, if you please; but leave the means to them. 
Interference in details will surely lead to confusion, 
with consequent friction and inefficient service.” 

Mortal attainments always fall short—often pitiably 
short—of perfection. Each book must have its flaw. 
To endeavor to encompass the railway problems of this 
age in 500 pages is a task in itself; to endeavor to 
discuss some of these questions more or less in detail 
must of necessity mean the sacrifice of balance. There 
are, too, certain minor technical lapses, a few traces 
of hurriedness, but they by no means impair the gen- 
eral value of the work. Extended discussion of them 
here would be profitless. The subject matter itself 
and the treatment of it will, as inevitable in argu- 
mentative works, stand or fall largely on each reader’s 
mental attitude. With the ultimate correctness of the 
author’s views we have not here dealt; to attempt to 
do so would be merely setting the author’s bias against 
the reviewer’s. Mr. Haines presents ideas that merit 
attention; whether they should be adopted is the prob- 
lem of the reader. S. A. H. 


OVER NINETY-FOUR PER CENT RELEASED. 


Houston, Tex., December 1.—Reports of the Texas 
Demurrage and Storage Bureau for October show that 
1,171 stations reported 132,710 cars, of which 94.09 per 
cent were released before demurrage began to accrue. 


AUTHORIZES EXCEPTION TO LAW. 


Washington, D. C., December 1—The Interstate 
Commerce Commission has issued Fourth Section Order 
No. 386, authorizing the Illinois Central and Tennessee 
Central railroads, upon Application No. 5676, to establish 
for grain and grain products via a longer route the same 


Vol. VIII, No. 23 






rates as are in effect via competing lines, from Louisville 
to Nashville, on the same basis as rates of that character 
as published in L. & N. I. C. C. No, A-11657. The order 
is to remain in effect until the Commission passes on 
applications involving the same question, filed in com- 
pliance with the law. 


Lay Failure to Water Lines 


Louisville, Ky., December 1.—While corroboration is 
denied by the railroads, it is reported that the recent 
action of the southern lines in withdrawing proposed 
advances in class and commodity rates to and from 
New Orleans, which had been suspended by the Inter- 
state Commerce Commission and which were to be 
considered by Commissioner McChord at this city and 
at New Orleans this month, was induced by the refusal 
of the Morgan Line of steamers to advance their coast- 
wise charges between the Crescent City and New York. 

Rumor has it that this line would not increase its 
water charges because of its competition with the 
Philadelphia & Gulf Steamship Company, plying be- 
tween Philadelphia and New Orleans. The Illinois Cen- 
tral, which did not seem to enter into the proposed 
increase with much heart, was credited with laying 
down the ultimatum that unless the Morgan Line rates 
went up it would not be a party to an increase in 
rail charges between Chicago and the South, 

Because of these complications, the southern line 
finally decided to withdraw the advances, though in- 
sisting that such action was no admission that the 
proposed rates would have been unreasonable. In 2 
letter to the Commission, W. A. Colston of the Louis- 
ville & Nashville said: 

“This action is induced by reasons not necessary 
to be now stated, but the carriers wish it clearly under- 
stood that they remain firmly of the opinion that the 
proposed advances shown in the tariffs are fully justi- 
fied; that this conviction is not in any respect weakened 
or affected by any protests which have been filed with 
the Commission, and that they expect and reserve the 
right hereafter to make such advances in the present 
rate as may be deemed proper.” 

Of the lines entering Louisville the L. & N., the 
Southern and the [Illinois Central joined in the com- 
munication announcing the withdrawal of the proposed 
tariff increases. 


Takes Testimony in Transit Case 





Washington, D. C., December 1.—Judge Mack Motr- 
day began taking testimony in the Nashville grain 
transit rate case in which the carriers are endeavoring 
to show that if the milling and transit rates at Nash- 
ville must be canceled out or extended to Georgia 
cities, they wil’ suffer irreparable loss and their prop 
erty will be taken without due process of law. 

Railroad officials are giving oral ‘estimony like that 
which they gave in the form of affidavits when they 
took the case to the Commerce Court on their appli- 
cation for the temporary order now in existence. They 
put the affidavits in as exhibits along with the orders 
of the Commission, to make their showing that the 
Commission exceeded its: statutory and constitutional 
powers, 
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On Railway and Other Questions 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


NEWSPAPER COMMENT 


of National and Local Interest. 





In these columns, we aim to give current newspaper comment on live topics; the publication of an editorial 
here carries with It nelther the approval or disapproval of the opinions therein expressed.—The Traffic Service Bureau. 





There seems to be very good reason for Congress to 
question the usefulness of the Commerce Court. Thus 
far that tribunal in its brief existence has done nothing 
but block the Interstate Commerce Commission. In the 
recent cases it has decided it has taken issue squarely 
with the Commission. In that relative to the long-and- 
short-haul provision of the law, upholding the constitu- 
tionality of the statute but enjoining the Commission’s 
enforcement of it by the establishment of traffic zones, 
the opinion goes directly to the discretionary powers of 
the Commission. 

The case, of course, will be carried to the United 
States Supreme Court for final decision, and with such 
an appeal not only possible but probable in every case 
that goes against the Commission it would appear that 
nothing is accomplished by the maintenance of the 
Commerce Court. 


The decision preventing the enforcement of the Com- 
mission’s ruling in the Spokane rate case, giving inland 
points the benefit of proportionate charges based on 
length of haul and abolishing the infamous back-haul 
practice of the railroads, is certainly not in the interest 
of the American people. In effect, it upholds the legiti- 
macy of the back-haul to the extent that it takes away 
from the Commission the authority to fix percentages of 
increase in tariffs to western inland destinations from 
points in different zones. This is a discretionary power 
assumed by the interstate commerce body to put the law 
in effect and if it resulted in nothing more than the abo- 
lition of the back-haul extortion privilege it would be the 
most beneficial move ever made in the interest of the 
shipper. This tariff has been collected by the railroads 
without color of right and in defiance of the simplest 
conception of justice. 


The federal Circuit Court should offer ample oppor- 
tunity of appeal from the action of the Commerce Com- 
Mission. Before the creation of the Commerce Court the 
railroads could go to that tribunal with their complaints. 
If the Commerce Court were now dissolved, they would 
have the same recourse open to them and their interests 
would be safeguarded as far as judicial construction of 
the law could provide protection. 


On the other hand, the Commerce Court seems dis- 
posed to go out of its way to help the railroads out of 
the difficulties in which their outrageous charges have 
involved them with the Commission. It departs from 
consideration of the law to take up questions of fact, 
With which it is supposed to have nothing to do. Such. 
at least, was the nature of its interference in the Spo- 
kane rate case. The railroads involved had appealed on 
the ground of the unconstitutionality of the long-and- 
short-haul provision. That was the whole issue; but the 
court, after deciding it formally in favor of the law, took 
upon itself the right to question the Commission’s admin- 


istration of the law and to meddle with questions that 
were plainly not within its authority. 

That the court will be attacked in Congress this 
winter is certain, and the likelihood is that it will be 
abolished. Members of the Interstate Commerce Com- 
mission resent its interference with their work and public 
confidence appears to be quite generally in their support. 
—Sacramento (Cal.) Record-Union. 

x * ak 

One thing the latest decision of the Interstate Com- 
merce Commission has made clear: 

Kansas City will never get substantial relief from 
the unjust freight rate situation until the river is actu- 
ally navigated. The bulk of the money for the boat line 
is now in hand. The company has been working on the 
problem of the best type of boat for shallow water. 
Arrangements have been made for lighting the river. 
There has been fair progress in clearing out snags. 

The big thing now to be done is to get the channel 
in decent shape, Congress has made a beginning. Rather, 
it has begun to prepare. If the Missouri River were in 
Germany it would long ago have been made a great 
canal. As it is in America, it has been neglected. 

It is up to Kansas City and all the Missouri Valley 
to see to it that the government pushes the job—that it 
pushes it hard and all the time. 

The river is this town’s one best bet. ‘When the 
fleets are moving there will be no need to appeal to the 
Interstate Commerce Commission.—Kansas City (Mo.) 
Times, 


Defer Action on Validation 


New Orleans, La., December i.—<Action looking to- 
wards the indorsement of a central bureau for the valida- 
tion of cotton bills of lading was deferred at the closing 
session of the American Bankers’ Association, held in 
this city last week. 

Sol Wexler, chairman of the southern committee 
which opposed the central bureau, opposed the adoption 
of resolutions favoring such a bureau. He asserted that 
the committee to deal with a question which chiefly 
concerned the South was composed exclusively of eastern 
and northern bankers. Mr. Wexler offered as a sub- 
stitute the resolutions adopted by the recent cotton con- 
‘erence here. The motion was tabled by a viva voce 
vote. 

A. Breton, president of the Louisiana Bankers’ Asso- 
ciation, made an address in which he said New York 
was trying to treat the South as England treated New 
York, by taking action and afterward notifying those most 
affected. 

L. E. Pierson of New York introduced a resolution 
‘hat the bill of lading committee’s report be received, 



















that the committee be continued, and that two southern 
bankers, of whom Mr. Wexler was to be-aone, be added 
thereto. This was adopted, with an amendment offered 
by John T. Dismukes of Florida that no final action be 
iaken, even by the executive council, until the committee 
reports to the next session of the American Bankers’ 
Association. 


Continues Live Stock Suspensions 


Washington, D. C., December 1.—Orders were issued 
by the Interstate Commerce Commission this week by 
which the proposed advances in stock cattle and sheep 
rates have been further suspended, this time until April 
10 and 11, 1912. The tariffs affected by the new orders 
are: 





Atchison, Topeka & Santa Fe, I. C. C. No 5813. 

Chicago & Northwestern, Supplement 22 to I. C. C. No 7151. 
Chicago Great Western, Supplement 5 to I. C.°C. No 4707. 
Northern Pacific, Supplements 7 and 8 to I. C, C. No. 3819. 


In addition, the Commission has issued an order 
continuing until June 13, 1912, the suspension of the 
following tariffs, now held up until the thirteenth of this 
month, under an order issued in August: 


Chicago & Aiton, Supplement 2 to I. C. C. No. A-257. 

Chicago & Northwestern, Supplement 10 to I. C. C. No. 
6839, 20 to 7151, 2 to 7228, 18 to 6696. 

Ch icago, Burlington & Quincy, wy gE 10 to I. C. C. No 
9811, 6 to 9822, 12 to 9927, 5 to 10054, to 10055, 1 to 10225. 

Chicago Great Western, Stippledsiont 4 to I. C. C. No. 2983, 
8 to 4680, 4 to 4707, 1 to 4745, 11 to 4769, 

Chicago, Milwaukee & St. Paul, Supplements No. 1 to I. C. 
C. No. A-9479, 5 to B-2023, 4 to B-2109, 2 to B-2253. 

Chicago, Rock Island & Pacific, Supplements 18 and 19 to 
I. C. C. No. C-8798, 63 and 64 to C-4549, 1 and 2 to C-9085, 2 to 


G-9140. ge 
Chicago, St. Paul, Minneapolis & Omaha, Supplements 19 
and 20 to I. C. Cc. No. 34, 22, 11 to 3653. 


Great Northern, Supplements 39 to I. C. Cc. 
A-878 and A-3412. 

Illinois Central, Supplements 11 to I. C. C. 
A-6458, 9 to A-7535, 5 to A-7708. 

Minneapolis & St. Louis-lowa Central, Supplements 35 and 
36 to M. & St. L. I. C. C. No. 2806 and I. C. C. No. 1750. 


Minneapolis, St. Paul & Sault Ste. Marie, Supplement 3 to 
x CC, C.. No 2 


Northern Pacific, No. 3971, 3 to 
4166, 5 to 4362. 


c wierre, Rapid City & Northwestern, Supplement 10 to I. C. 


Toledo, St. Louis & Western-Chicago & Alton-lowa Central, 
Supplement 12 to I. Cc. C. No. A-40. 


Wabash, Supplements 6 and 7 to No. 


No A-882, 9 to 


No. A-5677, 1 to 


Supplements 4 to I. C. C. 


2621 and 1 to 2120. 


These tariffs are being carried under Investigation 
and Suspension Docket No. 55 and Sub. Nos. 


Frank M. Townsend Passes Away 


Pittsburgh, Pa., December 1.—Frank M. Townsend, 
general agent, Colorado Midland Railway, died November 
25, at Bluefield, W. Va., age 53 years, where he had 
gone a few days ago, on a business trip. Death was 
due to typhoid pneumonia. 

Mr. Townsend came of an old family of railroaders, 
his grandfather, Hiram Townsend, having been connected 
with the Big Four Railroad for sixteen years, com- 
mencing when the road was constructed, and his father, 
Oscar Townsend, was connected with the same railroad, 
having been the president of that company when he 
retired, The deceased started in his railroad career 
with the same company at Indianapolis, his first official 
position being as agent of -the Cleveland, Lorain & 
Wheeling Railroad; from this he rose, during the years, 
to yardmaster and later as purchasing agent, and super- 
intendent of the Cleveland, Lorain & Wheeling Railroad, 
now a division of the Baltimore & Ohio. He left that 
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position to become secretary and treasurer of the La 
Colorado Gold Mining Company, Sonora, Mexico. Later 
he became identified with the Gulf Petroleum Company 
as traveling auditér, from which position he again 
entered the railroad field, and for the last year has 
been general agent of the Colorado Midland in this city, 

Mr. Townsend is survived by his wife, one son, 
one daughter, his mother and three brothers, J. Town. 
send, traffic manager, National Tube Company; W. H. 
Townsend, treasurer, Carter Construction Company; and 
Oscar Townsend, assistant general freight agent of 
the Chicago Great Western. 


Craffic World Changes 


R. A. Brand, formerly freight traffic manager of the 
Atlantic Coast Line, has been elected fourth vice-presi- 
dent, with headquarters at Wilmington, N. C. 

J. H. Ketner has been appointed assistant to the 
general freight agent of the Seaboard Air Line Railway. 

H. L. Armstrong has been appointed general agent 
of the Louisville, Henderson & St. Louis Railway Com- 
pany, with headquarters at St. Louis, Mo., vice F. G. 
Cunningham, resigned. E. G. Jones succeeds Mr. Arm- 
strong as commercial agent at Louisville, Ky. 


TWO-CENT FARE LAW ENJOINED. 


Springfield, Ill., December 1.—The United States 
Circuit Court, now sitting here in the case of the Chi- 
cago, Peoria & St. Louis Railway against the two-cent 
state fare law, Tuesday granted a temporary injunction 
against the enforcement of that law against the Wabash, 
Chester & Western. 


INDICTED UNDER COMMODITIES CLAUSE. 


Buffalo, N. Y., December i.—Indictment on twenty 
counts was returned by the federal grand jury Monday 
charging the Delaware, Lackawanna & Western Railroad 
Company with violating the commodities clause of the 
Act to regulate commerce. The allegation is that the 
railroad carried hay from Black Rock and Buffalo to 
Scranton, where it was used in mines said to be con- 
trolled by the railroad. 


Lane Clears Flour Situation 


Washington, D. C., December 1.—As a result of influ 
ence brought to bear by Commissioner Lane at a con 
ference with eastern trunk line officials, 2,100 tons of 
flour, which have been held in Buffalo since November 
17, were forwarded to New York City this week. The flour 
is a shipment of the Minneapolis millers to New York 
City via rail and the independent Flour City steamship line. 
The Lehigh Valley officials there declined to forward it 
from Buffalo to New York upon the refusal of W. P. 
Trickett, representing the millers and the independent 
steamship line, to surrender through bills of lading. 

Commissioner Lane maintained that the railroads 
could not insist that the through bills of lading issued by 
the originating line were null and still demand their 
surrender at Buffalo. The railroad officials agreed to 
torward the flour without the surrender of the through 
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pills. They were tm receive, however, local bills of lad- 
ing and the full lowgal rate, pending fina] settlement of 
the fight. 

The Flour City Line case comes up again before 
Commissioner McChord December 14. 


Indicted Under Elkins Law 


Charleston, W. Va., December 1.—The federal grand 
jury of the United ‘States District Court has returned six 
indictments, containing 18 counts, against the Norfolk & 
Western Railroad and a like number of indictments 
against Cassel] & Elliott, charging violation of the Elkins 
law. 

It appears that James C. Cassell, who was formerly 
in the employ of the railroad, formed a partnership with 
H. C. Elliott to furnish supplies to employes of the line 
at various camps along the road. More recently the 
partners established a large mercantile house at Blue- 
field and the charge was made that the road was carry- 
ing traffic to this house, which was selling in competi- 
tion with merehants at Bluefield, without tariff charge. 


It is upon this allegation that the indictments are said 
tc be based. 


Want Lower Pig Iron Rates 





Birmingham, Ala., December 1.—Furnace masters in 
Alabama and Tennessee are making a strong effort for a 
reduction in freight rates in pig iron. Aa recent meeting 
held at the Hillman Hotel 65 furnace interests were rep- 
resented and a committee was appointed to ask the rail- 
roads for a reduction of $1 per ton to enable the southern 
interests to compete with northern iron. 

It is claimed that there has been no revision in 
freight rates on southern since iron was selling at $20 
per ton, but that rates were advanced $1 per ton when 
iron advanced to the $15 and $20 basis, Birmingham. 

The southern furnaces claim that they are losing 
their foothold in northern territory, and that when south- 
ern iron is eliminated from mixtures it is very difficult 
to recover the lost ground. 

It is reported that the request of the southern iron 
producers was considered at a recent meeting of the 
railroad freight agents, held at Cincinnati, but that no 
reply has been given to the iron producers as yet. 


Gould Lines Win in Ouster Case 


Jefferson City, Mo., December 1.—A writ of ouster 
asked for by the attorney-general to dissolve the merger 
of the Gould lines in Missouri was denied Monday by the 
Supreme Court of Missouri. Chief Justice Valliant wrote 
the opinion, which was concurred in by all judges except 
Judge Kennish, who did not sit in the case because of 
having been counsel. 

The defendants were the Missouri Pacific, the Rich- 
hill Coal Mining Company, the Missouri & Kansas Ele- 


Vator Company and the Webster Goal & Mining Com- 
pany. 


REDUCES EXCESS BAGGAGE, RATES. 
New York, N. Y., December 1.—Announcement has 
been made that eastern carriers will change their rules 
on charges for baggage over the maximum dimensions 
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so that instead of the charge being ten pounds for each 
inch in excess of 45 inches, the charges will now be 
five pounds at excess baggage rates for each inch in 
excess of 45, with a minimum charge of 25 cents. No 
change in the maximum dimensions, however, are made, 





DAVIS CAR DEMURRAGE REGISTER 


a record of your cars and keep it right. My register is made right for 
t, whet. for regular rule or average rule. I have been a demurrage man for 20’ 
years and know what require. Full instructions how to keep it and a copy 
of demurrage rules (Uniform Code) go with it. 


PRICE $5.00, PREPAID. 
H. L. DAVIS, Car Demurrage Specialist 


1438 LIBERTY ST., NEW YORE CITY 
Intricate Demurrage Complications Solved. 


TRANS -CONTINENTAL FREIGHT CO. 


203 So. Dearborn Street, Chicago 
29 Broadway, New York 


GENERAL FREIGHT FORWARDERS 


HOUSEHOLD GOODS, MACHINERY and other 
commodities forwarded to and from the PACIFIC 
OOAST and intermediate points at reduced rates. 

Special reductions are offered on MERCHANDISE 
of all descriptions and MACHINERY via Pacific Coast 
to Philippine Islands, China, Japan and all Oriental 
points. Also Australia and New Zealand. 

Write us for particulars. 


THE BOOK SHELF 








The Act to Regulate Commerce...........+.---. $0.25 
Teast Ciretler 268. 2... .. ose cs see icine dhielg ae 
Supplement No. 1 to 18A...........-..2-e eee 05 
Conference Rulings Bulletin No. 5............. 35 
Supplement No. 1 to Bulletin 5..... PY ee -. 


Regulations Governing the Issuing of Passes.... .25 
Regulations for the Transportation of Dangerous 
Articles Other Than Explosives.............. 25 


5-Road Capacity .......... 25 
Registered Tracers 4 3-Road Capacity .......... .20 

1-Road Capacity .......... 15 
Railroad Freight Rates, L. G. McPherson....... 2.42 
The Working of the Railroads, L. G. McPherson.. 1.63 
Transportation in Europe, L. G. McPherson..... 1.63 
When Railroads Were New, C. F. Carter........ 2.16 
Interstate Transportation, Barnes ............. 6.00 
Railway Traffic and Rates, Johnson & Huebner.. 5.42 
Railway Rate Theories, Hammond............. 1.00 


Railroad Administration, Morris................ 2.15 


American Railway Transportation, Johnson...... 1.60 
Confessions of a Railroad Signalman, Fagan..... 1.10 
Labor and the Railroads, Fagan............... 1.10 
Hutchinson on Carriers................002. ..-18.00 
Nellis on Street Railways, 2 Vol................ 13.00 
Street Railway Reports, Gilbert, 6 Vol.......... 30.00 
Moore-0n Carriere, 1 Vol. oo... Oe Ss oa 6.30 
Frost on Federal Corporation Tax.............. 4.00 


Quantity price on any of the above 
’ will be quoted upon application 


The Traffic Service Bureau 
30 South Market Street, Chicago 








for you. 
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BIND THEM UP 


If you want to keep your back issues of THE TRAFFIC WORLD, let us bind them 


Vol. VIII, No. 23 





Per Year, tariff section included, 4 volumes, $5.00 


‘* omitted, 2 


2.50 


We pay NO Transportation Charges. 


THE TRAFFIC SERVICE BUREAU 


30 SOUTH MARKET STREET, CHICAGO 





Directory of Transfer Agents, Freight Forwarders, 


Warehousemen, 


Custom House 


Brokers, etc. 


CARLOAD RATES Less Carload Shipment 


WAKEM & McLAUGHLIN, Inc. 
CHICAGO - ° 


a NEW YORK 


Operating nine warehouses, bonded and free. Regular com 
bined car service to and from all pcints; we are the piencers. 


WAREHOUSEMEN—BANKERS—CUSTOMS BROKERS—FREIGHT FORWARDERS 








BUFFALO, N, Y. 


BUFFALO STORAGE & CARTING 
CO., 350-356 Seneca St. “Unsurpassed 
facilities’’ for storing, handling, trans- 
ferring and forwarding goods. Tele- 
phone No. 633. 





CHICAGO, ILL. 


JUDSON FREIGHT FORWARDING 
CO., INC., 443 Marquette Bidg. Car- 
loed distribution to all railroads at 

* Chicago without teams; L. C. L. ship- 
ments of machinery forwarded at re- 
@uced rates to all principal western 
and Pacific Coast points. 


MIDLAND WARBHOUSE & TRANS- 
FER CoO., 43d and Robey Sts. Belt 
line warehousing and reshipping with- 
out teams. Carloads received rail or 
lake and reshipped rail, L. C. L., at 
Chicago rates. Insurance rate, 29c. 


G. W. SHELDON & CO., Monadnock 
Block. Import and export freight con- 


tractors, warehousemen and insurance 
agents; custom house brokers and 
eustom house attorneys. 





SOUTHWEST TRANS- 
FER & STORAGE CO. 
OKLAHOMA CITY, 
OKLA. 





THE TOLEDO WARE- 
HOUSE Co. 
1309-19 Lagrange Street. 
TOLEDO OHIO 





CHICAGO, ILL. 


INTERNATIONAL FORWARDING CO., 


Manhattan ~~ i. * Foreign and 
domestic freight orwarders, con- 
solidators, distributors, warehouse- 


men and custom house brokers. 
Our motto: SERVICE FIRST. 





DAVENPORT, IA. 


SCHICK’S EXPRESS & TRANSFER 
co., 118 and 120 West Front Street. 


General transfer and forwarding 
agents; reshipping; storage; ware- 
house. Carloads or less consigned to 


our care will be delivered promptly. 





DETROIT, MICH. 


THE READING TRUCK CoO., Sixth and 
Congress Streets. Authorized cartage 
agents for the Wabash and Canadian 
Pacific railways and for the Anchor 
Line steamers. Special attention given 
to distribution of carload freight for 
two or more parties. Merchandise de- 
livered as ordered. 





LOS ANGELES, CAL. 


LOS ANGELES TRANSFER ro 330 
South Broadway. Baggage and freight 
distribution; consignments and car- 
loads our specialty Bstablished 1886. 





LOUISVILLE, KY. 


LOUISVILLE PUBLIC WAREHOUSE 
COMPANY, INC. Import and export 
freight contractors, transfer and re- 
shipping agents, custom house brok- 
ers. Bonded and free warehouses. 





ST. LOUIS, MO. 


ASHLEY WARBHOUSE CO. Bonded 
and general storage. Drayage facill- 
ties. Cars promptly handled. Custom 
house entries attended to. Insurance 
18ce. Track connections. 


BONDED EXPRESS & TRANSFER 
CO. Distributors of bulk shipments. 
carloads or less. Consignments 5° 
licited. 





SALT LAKE CITY, UTAH. 


A. STIEFEL PIONEER TRANSFER 
transfe 


General 


Kearns Buliding. 
Carload dis- 


‘and distributing agents. 


tribution our jalty. Reliable 34 
prompt. Hstablished ed 1872 
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ARTHUR B. HAYES 


ATTORNEY-AT-LAW 
WESTORY BUILDING j WASHINGTON, D.C, 














Sell The OIL TRADE 


Some 1,100 Independent Oil Jobbers and 
Refiners and nearly 10,000 Oil Producers in 
this country are Constantly in the market for 


Steel Tanks Tank Cars 









Former member of the Department of Justicefas 
Solicitor of InternaljRevenue 













interstate Commerce Litigation 











a Speciality Pipe Boilers 
Hose Steam and 
Hose Couplings Gas Engines 
Belting Chemicals 










You can reach this big and growing market 
ONLY through 


The National Petroleum News 


Representing Independent Oil Men 
Rose Building Cleveland, Ohio 


Employ it as YOUR Salesman. Write Us. 


William Dunton Kerr 


Commerce Counsel 

















Practite Before Insterstate Commerce and 
Railroad and Warehouse Commissions 












115 SOUTH LA SALLE STREET, CHICAGO 







Consultation Invited Telephones { onte = ane 









LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS TRAFFIC CLUBS 


National Federation of Traffic and Trans- 


The National Industrial Traffic League. National Implement and Vehicle Assocla- portation Clubs. J. V. Hartman, Pres.; 
Object—The object of this league is — m = x — Frei -- a +. coun EK. Landes, Secy. 
merican Tr dg., cago, Ill. 
to interchange ideas concerning traffic Sterling. = e Chicago Transportation Association. 









J. A. Angell, Pres.; L. H. Mann, Secy. 
matters, to co-operate with the Inter- ¥ 









é Manufacturers’ and Shippers’ The Traffic Club of New York. E. G. War- 
state Commerce Commission, state rail- Association, field, Pres.; C. A. Swope, Secy. 
toad commissions and transportation In_ charge of traffic _at industries at The Traffic Club of Chicago. Frank P. 
¥ Sterling and Rock Falls, Ill. Eyman, Pres.; Guy S. McCabe, Secy. 

companies in promoting and securing E. F, Lawrence...... ebhisess President he Traffic Club of Philadelphia. F. A. 
better understanding by the public and WwW. EK. Palmer......... . Wice-President —- Pres.; C. W. Summerfield, 
the state and national governments of Beare Secretary-Treasurer +h. Tarn 

c Club of St. Louis. > 
the needs of the traffic world; to secure W. E. Long..... cccsses Traffic Manager Pres.; A. F. Versen, pays eo a 
proper legislation where deemed neces~ The Traffic Club of ye ge Fr. A 
sary, and the modification of present MINNESOTA. Ogden, Pres.; D. L. Wells, Secy. 





Th n po 
laws where considered harmful to the Northern Pine Manufacturers’ Associa- Rig yo yA Le moe 
free interchange of commerce; with the tion. H, 8. Childs, Secy., Minneapolis. 


Secy. 
view to advance fair dealing and to bi Traffic Club of New England, Boston. 




















presi dimaees ant eeelien Cha anne MISSOURI, Po Byrnes, Pres.; Wm. C. Brown, 
mercial and transportation interests. Business Men’s League. P. W. Coyle, The Transportation Club of Cincinnatl. 
Membership—Those eligible as mem- Comm’r, 614 Bank of Commerce Bldg., C. C. Spaulding, Pres.; W. C. Hull, Secy. 
here ane thei cine - eaaneer St. Louis. The Transportation Club of Louisville. 
commissioners or other i in ae gs H. G. Krake, Comm’r, Bec. Irwin, Pres.; Fred H. Behring, 
charge of traffic of industrial or com- - Joseph. The Transportation Club of Toledo. T 
mercial organizations and traffic officers Kansas City Transportation Bureau of Conlon, Pres; L. G. Macousber, a 
of representative shipping concerns in the Commercial Club. H. G. Wilson, The Traffic Club of St. Paul. J. R. Jones, 
the United States. Trans. Comm’r, 105-6-7 Board of Trade Pres.; A. L. Bowker, Secy. 

= aime Officers President, Bldg., Kansas City. The Traffic Club of Newark. A. Preston 
Py = a Witeburgh Plate Glass Co. Jump, Pres.; Robert E. McHugh, Secy. 





Pittsburgh, Pa. The Traffic Club of Seattle. F. W. Parker, 












NEW YORK Pres.; F. R. Hanlon, Secy. 
ao Wilson, a a ge Albany Chamber of Commerce. Wm. B. The Transportation Club of Detroit, Mich. 
Con I Kansas City, Mo. Jones, Secy., 95 State St., Albany. Walter G. Norvell, Pres.; W. R. Hurley, 
W. D. Hurlbut Secretary-Treasurer, Br aR ETE The. Rallroad Club of Kansa 
, s City, Me. 
+ pn age = i= aed _ ae TENNESSEE. James L. Marens, Pres.; Claude Man- 
oF SSCS EVE, - The Memphis Freight Bureau. F. M. Nor- love, Secy. 
ILLINOIS, fleet, President: L. R. Donelson, Vice- The Transportation and Traffic Club, 
Lake County Manufacturers’ Association. President; James S. Davaht, Commis- Birmingham, Ala. L. Sevier, Pres.; 
EP. 8 ck, Pres., Waukegan. sioner, Memphis, Tenn. O. F. Redd, Secy. 
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ORDER NOW 


Ready January 15th 


THE OFFICIAL REPORT 


OF THE PROCEEDINGS OF THE 











‘Ente 








Vol. VI. 











National Association of Railway 


Commissioners 
1911 CONVENTION 





INj PUBLISHING THESE PROCEEDINGS, THERE WILL 
BE {INCLUDED IN THE VOLUME THE FOLLOWING: 


Alli'Statefand Federal Laws Regulating Traffic 


A Digest of the Decisions of the Various State 
and Federal Courts Under the Above Laws 


The compilation of the Laws and Decis- | 
ions is now being prepared by a corps | 
of experts, who have had many years’ | 
experience in such work. | 


| Being an OFFICIAL | PUBLICATION, 
backed by and having’ the co-operation of 
the Association, its reliability and_ value will 
be unquestioned. 


| 
| 
} 
} 


| 


YOU WILL WANT IT AS A PERMANENT 


REFERENCE WORK 


Bound in Morocco, percopy . . .. . . $10.00 
Bound in Buckram, percopy . . .. . . 7.50 


THE TRAFFIC SERVICE 
BUREAU 


30 South Market Street, CHICAGO © 





